


| 


VANDERBILT 
LAW REVIEW) 











=——._ 
fers ANE 


CUMULATIVE INDEX 


VOLUMES 41 THROUGH 50 
1987-1997 








CUMULATIVE INDEX 


VOLUMES 41 THROUGH 50 
1987-1997 








TABLE OF CONTENTS 


LEADING ARTICLES—AUTHOR INDEX 
LEADING ARTICLES—TITLE INDEX 
BOOK REVIEWS 

ESSAYS 

POETRY 


Tt dca sais tnacaimenssnaenne nh glsiblibsebetendesdaabesagamelianieaiiontanaiat anna 13 
REVIEW ESSAY 

TRIBUTES 

COLLOQUIUM 

COMMENTS 

SYMPOSIA 








VANDERBILT LAW REVIEW 





CUMULATIVE INDEX 1987-1997 VOLUMES 41 THROUGH 50 





LEADING ARTICLES-AUTHOR INDEX 


ABRAMS, KATHRYN: Gender Discrimination and the Transformation of 
NI IIIT “cc nsish se'dec-sntentiscnosnsichncnmbanigenasabedadaneion eine tatédiniaiste namhuameneddaeoioonsibacundaactas 42:1183 

ACKER, JAMES R. & WALSH, ELIZABETH R.: Challenging the Death Penalty 
Under States Constitutions 42:1299 

ADLER, ROBERT W.: Unfunded Mandates and Fiscal Federalism: A Critique 50:1137 

ALEINIKOFF, T. ALEXANDER & SHAW, THEODORE M.: The Costs of Incoherence: 
A Comment on Plain Meaning, West Virginia University Hospitals, Inc. 
v. Casey, and Due Process of Statutory Interpretation 

ALTHOUSE, ANN: Late Night Confessions in the Hart and Wechsler Hotel 

ALTHOUSE, ANN: Tapping the State Court Resource 

AMAR, VIKRAM DAVID: Indirect Effects of Direct Election: A Structural 
Examination of the Seventeenth Amendment 

APPLETON, SUSAN FRELICH: Standards for Constitutional Review of Privacy- 
Invading Welfare Reforms: Distinguishing the Abortion-Funding Cases 
and Redeeming the Undue-Burden Test 

ASHDOWN, GERALD G.: Controlling Campaign Spending and the 
“New Corruption”: Waiting for the Court 

AYERS, IAN, DOOLEY, LAURA G. & GASTON, ROBERT S.: Unequal Racial Access 
to Kidney Transplantation 

BECK, RICHARD C.E.: The Innocent Spouse Problem: Joint and Several 
Liability for Income Taxes Should Be Repealed 

BLAIR, ROGER D. & HARRISON, JEFFERY L.: Rethinking Antitrust Injury 

BLAIR, ROGER D. & LANG, GORDON L.: Albrecht After ARCO: Maximum Resale 
Price Fixing Moves Toward the Rule of Reason 

BLAKEY, G. ROBERT & PERRY, THOMAS A.: An Analysis of the Myths That 
Bolster Efforts to Rewrite RICO and the Various Proposals for Reform: 
“FR OF Ge — TR TG GE TN OF I hv ensnccsceccscsncessccenccenisedesnneesnerbinasenaccencesinsens 43:851 

BONE, ROBERT G.: Statistical Adjudication: Rights, Justice, and Utility 
in a World of Process Scarcity 

BOOKSPAN, PHYLLIS T.: Reworking the Warrant Requirement: Resuscitating 
the Fourth Amendment 

BOWIE, NORMAN: The Law: From a Profession to a Business 

BRANSON, DOUGLAS M.: Indeterminacy: The Final Ingredient in an Interest 
Group Analysis of Corporate Law 

BRENNAN, TROYEN A.: Environmental Torts 

BYBEE, JAYS.: Taking Liberties With the First Amendment: Congress, 
ection 5, and the Religious Freedom Restoration Act 

CAHN, NAOMI R.: Civil Images of Battered Women: The Impact of Domestic 
Violence on Child Custody Decisions 

CALIFA, ANTONIO J.: RICO Threatens Civil Liberties 

CALLEN, CRAIG R.: Hearsay and Informal Reasoning 

CALVANI, TERRY, LAGENFELD, JAMES & SHUFORD, GORDON: Attorney 
Advertising and Competition at the Bar 

CARBONE, JUNE: Economics, Feminism, and the Reinvention of Alimony: 
A Reply to Ira Eliman 

CHEN, JIM: The American Ideology 

CHEN, JIM: Of Agriculture’s First Disobedience and Its Fruit 


1 





CLAYTON, ELLEN WRIGHT & JAY: Afterword: Voices and Violence—A Dialogue 43:1807 
CLAYTON, JAY & ELLEN WRIGHT: Afterword: Voices and Violence—A Dialogue 43:1807 
CLouD, A. MORGAN, III: Cocaine, Demand, and Addiction: A Study of the 

Possible Convergence of Rational Theory and National Policy 
COENEN, DAN T.: Priorities In Accounts: The Crazy Quilt of Current 

Law and a Proposal for Reform 45:1061 
COENEN, DAN T.: State User Fees and the Dormant Commerce Clause 
CoRR, JOHN B. & ROBINS, IRA P.: Interjurisdictional Certification 

and Choice of Law............++ eh Dacredaedesgntei bleach a cicienasicctindseiahesieigelpmicienieascinlseanecananasibccesieen 41:411 
CRIVENS, THELMAA.: The Continuing Violation Theory and Systemic 

Discrimination: In Search of a Judicial Standard for Timely Filing 41:1171 
CROSS, FRANK B.: Natural Resource Damage Valuation 42:269 
Days, DREw S., III: The Courts’ Response to the Reagan Civil Rights Agenda 
DELGADO, RICHARD: On Telling Stories in School: A Reply to Farber and Sherry 
DENNIS, EDWARD S.G., JR.: Current RICO Policies of the Department of Justice 
DEVINS, NEAL: The Rhetoric of Equality 
DIAMOND, RAYMOND T.: No Call to Glory: Thurgood Marshall’s Thesis on the 

Intent of a Pro-Slavery Constitution 
DODGE, JOSEPH M.: Further Thoughts on Realizing Gains and Losses at Death 
DOOLEY, LAURA G., AYERS, IAN & GASTON, ROBERT S.: Unequal Racial Access to 

Kidney Transplantation 
DREYFUSS, ROCHELLE COOPER & NELKIN, DOROTHY: The Jurisprudence of Genetics 
EMERSON, ROBERT W.: Franchising and the Collective Rights of Franchisees 43:1503 
ENRICH, PETER: Leaving Equality Behind: New Directions in School 

Finance Reform 
EPSTEIN, STEVEN B.: In Search of a Bright Line: Determining When an 

Employer’s Financial Hardship Becomes “Undue” Under the Americans 

with Disabilities Act 
ESKRIDGE, WILLIAM N., JR. & FRICKEY, PHILIP P.: Quasi-Constitutional Law: 

Clear Statement Rules as Constitutional Lawmaking 
EVANS, THOMAS L.: The Taxation of Nonshareholder Contributions to Capital: 

An Economic Analysis 
FALLON, RICHARD H., JR.: Reflections on the Hart and Wechsler Paradigm 
FARBER, DANIELA.: The Inevitability of Practical Reason: Statutes, Formalism, 

and the Rule of Law 
FARBER, DANIEL A. & HEMMERSBAUGH, PAULA.: The Shadow of the Future: 

Discount Rates, Later Generations, and the Environment 
FELDMAN, STEPHEN M.: From Premodern to Modern American Jurisprudence: 

The Onset of Positivism 50:1387 
FISCH, JILL E.: From Legitimacy to Logic: Reconstructing Proxy Regulation 46:1129 
FISCHER, DAVID A.: Proportional Liability: Statistical Evidence and the 

Probability Paradox 46:1201 
FLAGG, BARBARA J.: The Algebra of Pluralism: Subjective Experience as a 

I cli cada Resale Geb aaeaketamosnoinnnesonclbuiiendie 47:273 
FRICKEY, PHILIP P. & ESKRIDGE, WILLIAM N., JR.: Quasi-Constitutional 

Law: Clear Statement Rules as Constitutional Lawmaking 
FRIEDMAN, BARRY: Habeas and Hubris 
GABALDON, THERESA A.: The Lemonade Stand: Feminist and Other 

Reflections on the Limited Liability of Corporate Shareholders..............::cc.sss0sseeee00+ 45:1387 
GAETKE, EUGENE R.: Lawyers as Officers of the Court. ..........:ccssccsssssessssessceessscecseceescers 42:39 
GALVIN, CHARLES O.: Taxing Gains at Death: A Further Comment 46:1525 
GASTON, ROBERT S., AYERS, IAN & DOOLEY, LAURA G.: Unequal Racial Access to 

Kidney Transplantation 
GETZENDANNER, SUSAN: Judicial “Pruning” of “Garden Variety Fraud” 

Civil RICO Cases Does Not Work: It’s Time for Congress to Act 
GIANNELLI, PAUL C.: Criminal Discovery, Scientific Evidence, and DNA 
GIFFORD, DONALD G. & NYE, DAVID J.: The Myth of the Liability Insurance 

Claims Explosion: An Empirical Rebuttal 





GLICKSMAN, ROBERT L. & LEVY, RICHARD E.: Judicial Activism and Restraint 
in the Supreme Court’s Environmental Law Decisions 
GOLDSMITH, MICHAEL & KING, CHAD W.: Policing Corporate Crime: 
The Dilemma of Internal Compliance Programs 
GOLDSMITH, MICHAEL & LINDERMAN, MARK JAY: Civil RICO Reform: 
The Gatekeeper Concept 
GORDON, JAMES D., III: Consideration and the Commercial-Gift Dichotomy 
GRABER, MARK A.: Old Wine in New Bottles: The Constitutional Status of 
Unconstitutional Speech 
GREELY, HENRY T.: Contracts as Commodities: The Influence of Secondary 
Purchasers on the Form of Contracts 
GREEN, MICHAEL D.: The Schizophrenia of Risk-Benefit Analysis in 
Design Defect Litigation 
HAMERMESH, LAWRENCE A.: Calling Off the Lynch Mob: The Corporate 
Director’s Fiduciary Disclosure Duty 49:1087 
HAMILTON, MARCI A.: Art Speech 49:73 
HARRISON, JEFFERY L. & BLAIR, ROGER D.: Rethinking Antitrust Injury 42:1539 
HATLIE, MARTIN S., JOHNSON, KIRK B., PHILLIPS, CARTER G., & ORENTLICHTER, 
DAVID, M.D.: A Fault-Based Administrative Alternative for Resolving 
Medical Malpractice Claims 
HEMMERSBAUGH, PAUL A. & FARBER, DANIELA.: The Shadow of the Future: 
Discount Rates, Later Generations, and the Environment 
HEYMAN, STEVEN J.: Foundations of the Duty to Rescue 
HOLLISTER, GAIL D.: Using Comparative Fault to Replace the All-or-Nothing 
Lottery Imposed in Intentional Tort Suits in Which Both Plaintiff and 
Defendant Are at Fault 
HOVENKAMP, HERBERT: The Marginalist Revolution in Legal Thought 
HUGHES, GRAHAM: Administrative Subpoenas and the Grand Jury: 
Converging Streams of Criminal and Civil Compulsory Process 
HUGHES, GRAHAM: Agreements for Cooperation in Criminal Cases 
HUGHES, WILLIAM J.: RICO Reform: How Much is Needed? .............cccceeeseeeeeeee ene 
HYLTON, KEITH N.: Fee Shifting and Incentives to Comply with the Law 
IGLESIAS, ELIZABETH M.: Rape, Race, and Representation: The Power 
of Discourse, Discourses of Power, and the Reconstruction of Heterosexuality 
IMWINKELRIED, EDWARD J.: The Meaning of Probative Value and Prejudice 
in Federal Rule of Evidence 403: Can Rule 403 Be Used to Resurrect the 
I I ir II iis sine sects Scensocacebseitecinnnsteuiasiaesatebasnaamaneaaeiddasmantiicdiasiiniatnen 
JOHNSON, KIRK B., PHILLIPS, CARTER G., ORENTLICHER, DAVID, M.D., & HATLIE, 
MARTIN S.: A Fault-Based Administrative Alternative for Resolving Medical 
Malpractice Claims 
JONES, D. MARVIN: The Death of the Employer: Image, Text and Title VII 
JONES, JAMES W.: The Challenge of Change: The Practice of Law in the Year 2000 
KANOVITZ, JACQUELINE: Hypnotic Memories and Civil Sexual Abuse Trials 
KEATING, DAN: Good Intentions, Bad Economics: Retiree Insurance Benefits 
in Bankruptcy 
KEATING, DANIEL: Offensive Uses of the Bankruptcy Stay 
KEETON, ROBERT E.: Restating Strict Liability and Nuisance 
KELLY, LISAA.: Race and Place: Geographic and Transcendent Community 
in the Post-Shaw Era 
KING, CHAD W. & GOLDSMITH, MICHAEL: Policing Corporate Crime: 
The Dilemma of Internal Compliance Programs 
KOTLER, MARTIN A.: Motivation and Tort Law: Acting for Economic Gain 
as a Suspect Motive 
KOTLER, MARTIN A.: Reconceptualizing Strict Liability in Tort: An Overview 
KOVACIC-FLEISCHER, CANDACE SAARI: United States v. Virginia’s New Gender 
Equal Protection Analysis with Ramifications for Pregnancy, Parenting, 
and Title VII 





KRASNER, MATTHEW B.: Continuation of the Affiliated Group Subsequent to 

a Divisive Reorganization: A Patchwork of Inconsistent Rules with 

Uncertain Application 
KRENT, HAROLD J.: Reconceptualizing Sovereign Immunity 
KUSHNER, JAMES A.: The Fair Housing Amendments Act of 1988: 

ee I CI ID nce cscsecesrnesccssnssncenssocesceccccnscoscecentseseinseces 42:1049 
LAFRANCE, MARY: The Separate Tax Status of Loan-Out Corporations 
LAGENFELD, JAMES, CALVANI, TERRY, & SHUFORD, GORDON: Attorney 

Advertising and Competition at the Bar 
LANG, GORDON L. & BLAIR, ROGER D.: Albrecht After ARCO: Maximum 

Resale Price Fixing Moves Toward the Rule of Reason 
LANGEVOORT, DONALD C.: Where Were the Lawyers? A Behavioral Inquiry 

Into Lawyers’ Responsibility for Clients’ Fraud 
LEVINSON, L. HAROLD: Making Society’s Legal System Accessible to Society: 

The Lawyer’s Role and Its Implications 
LEVY, RICHARD E. & GLICKSMAN, ROBERT L.: Judicial Activism and 

Restraint in the Supreme Court’s Environmental Law Decisions. ..................000000+000++ 
LIN, LAURA: Shift of Fiduciary Duty Upon Corporate Insolvency: 

Proper Scope of Directors’ Duty to Creditors 
LINDERMAN, MARK JAY & GOLDSMITH, MICHAEL: Civil RICO Reform: 

The Gatekeeper Concept 
LIVELY, DONALD E.: Reformist Myopia and the Imperative of Progress: 

Lessons for the Post-Brown Era 
LUBAN, DAVID: The Noblesse Oblige Tradition in the Practice of Law 
LUNNEY, GLYNN S., JR.: Reexamining Copyright’s Incentives-Access Paradigm 
LYNCH, GERALD E.: A Conceptual, Practical, and Political Guide to RICO Reform 
MACEY, JONATHAN R. & MILLER, GEOFFREY P.: The Canons of Statutory 

Construction and Judicial Preferences 
MARSHALL, LAWRENCE C.: The Canons of Statutory Construction and 

Judicial Constraints: A Response to Macey and Miller 
McComBs, JB: Refining the Itemized Deduction for Home Property Tax Payments 
McCoy, THOMAS R.: A Coherent Methodology for First Amendment Speech 

and Religion Clause Cases 48:1335 
MCDONALD, LAUGHLIN: The Quiet Revolution in Minority Voting Rights. ...................+. 42:1249 
MERRIT, ANDREW L.: Damages for Emotional Distress in Fraud Litigation: 

Dignitary Torts in a Commercial Society 
MILLER, GEOFFREY P. & MACEY, JONATHAN R.: The Canons of Statutory 

Construction and Judicial Preferences 
MINOW, MARTHA: Words and the Door to the Land of Change: Law, 

Language, and Family Violence 43:1665 
MITCHELL, LAWRENCE E.: A Critical Look at Corporate Governance 45:1263 
NELKIN, DOROTHY & DREYFUSS, ROCHELLE COOPER: The Jurisprudence 

of Genetics 
NYE, DAVID J. & GIFFORD, DONALD G.: The Myth of the Liability Insurance 

Claims Explosion: An Empirical Rebuttal 
Opp!, A. SAMUEL: Reverse Informed Consent: The Unreasonably 

Dangerous Patient 46:1417 
OESTERLE, DALE ARTHUR & NORBERG, JOHN R.: Management Buyouts: 

Creating or Appropriating Shareholder Wealth? .................cccceseescsseceeeeseeeeesencenseeseeees 41:207 
ORENTLICHTER, DAVID, M.D., JOHNSON, KIRK B., PHILLIPS, CARTER G., & 

HATLIE, MARTIN S.: A Fault-Based Administrative Alternative for Resolving 

Medical Malpractice Claims 
OSWALD, LYNDAJ.: The Role of the “Harm /Benefit” and “Average Reciprocity 

of Advantage” Rules in a Comprehensive Takings Analysis 
PALACIOS, VICTORIA J.: Faith in Fantasy: The Supreme Court’s Reliance on 

Commutation to Ensure Justice in Death Penalty Cases 
PERRY, THOMAS A. & BLAKEY, G. ROBERT: An Analysis of the Myths That 

Bolster Efforts to Rewrite RICO and the Various Proposals for Reform: 

“Mother of God—Is This the End of RICO?" ................cscccscccesscscssecesscssecssescssssssoeeseces 


4 





PHILLIPS, CARTER G., JOHNSON, KIRK B., ORENTLICHTER, DAVID, M.D. & 
HATLIE, MARTIN S.: A Fault-Based Administrative Alternative for Resolving 
Medical Malpractice Claims 
PHILLIPS, MICHAEL J.: Employer Sexual Harassment Liability Under Agency 
Principles: A Second Look At Meritor Savings Bank, FSB v. Vinson 
PIRAINO, THOMAS A., JR.: Making Sense of the Rule of Reason: A New 
Standard for Section 1 of the Sherman Act 47:1753 
POLLARD, DEANA: Regulating Violent Pornography 43:125 
RAMOS, MANUEL R.: Legal Malpractice: The Profession’s Dirty Little Secret 47:1657 
RASMUSSEN, ROBERT K.: Coalition Formation and the Presumption of 
Reviewability: A Response to Rodriguez 
RASMUSSEN, ROBERT K.: Introductory Remarks and a Comment on Civil 
RICO’s Remedial Provisions 
RAY, DOUGLAS E., STEINBOCK, DANIEL J., & RICHMAN, WILLIAM M.: 
Expert Testimony on Proximate Cause 
REDISH, MARTIN H.: Product Health Claims and the First Amendment: 
Scientific Expression and the Twilight Zone of Commercial Speech 
REED, TERRANCE G.: The Defense Case for RICO Reform 
REICHMAN, J.H.: Computer Programs As Applied Scientific Know-How: 
Implications of Copyright Protection for Commercialized University Research 
REICHMAN, J.H. & SAMUELSON, PAMELA: Intellectual Property Rights in Data?............. 
REILLY, MARIE T.: A Paradigm for Sexual Harassment: Toward the 
Optimal Level of Loss 
RESNICK, JUDITH: Rereading “The Federal Courts:” Revising the Domain of 
Federal Courts Jurisprudence at the End of the Twentieth Century 
REYNOLDS, WILLIAM BRADFORD: The Reagan Administration’s Civil Rights 
Policy: The Challenge for the Future 
RICHMAN, DANIEL C.: Bargaining About Future Jeopardy 
RICHMAN, WILLIAM M., STEINBOCK, DANIEL J., & RAY, DOUGLAS E.: Expert 
Testimony on Proximate Cause 
ROBBINS, IRA P. & CORR, JOHN B.: Interjurisdictional Certification and 
Choice of Law 
RODRIGUEZ, DANIEL B.: The Presumption of Reviewability: A Study in 
Canonical Construction and Its Consequences 
ROSE, DAVID L.: Twenty-Five Years Later: Where Do We Stand on Equal 
Employment Opportunity Law Enforcement? ...............ssssscscssessessssenceseesessssscecceseeseenens 42:1121 
Ross, STEPHEN F.: Where Have You Gone, Karl Llewellyn? Should Congress 
Sn I I I cs scccsseneietnlbapdbladusnidbndieameidahabnigiseeevinimindesebiaainincebihion 45:561 
Ross, THOMAS: Innocence and Affirmative Action 
Ross, WILLIAM G.: Participation by the Public in the Federal Judicial 
Selection Process 
RUBIN, EDWARD L.: Modern Statutes, Loose Canons, and the Limits of 
Practical Reason: A Response to Farber and Ross 
RUHL, J.B.: The Fitness of Law: Using Complexity Theory to Describe the 
Evolution of Law and Society and Its Practical Meaning for Democracy 49:1407 
RYAN, MICHAEL: Social Violence and Political Representation 43:1771 
SAMUELSON, PAMELA & REICHMAN, J.H.: Intellectual Property Rights in Data?............. 50:51 
SCHAUER, FREDERICK: The Practice and Problems of Plain Meaning: 
A Response to Aleinikoff and Shaw 
SCHEIBLE, SHERYL L.: Defining “Support Under Bankruptcy Law: 
Revitalization of the “Necessaries” Doctrine 
SCHWARTZ, PAUL M.: The Protection of Privacy in Health Care Reform 
SCHWARTZ, TERESA MORAN: The Role of Federal Safety Regulations in 
Products Liability Actions 
SHAFFER, THOMAS L.: The Unique, Novel, and Unsound Adversary Ethic 
SHAPO, MARSHALL S.: In Search of the Law of Products Liability: 
The ALI Restatement Project 





SHAW, THEODORE M. & ALEINIKOFF, T. ALEXANDER: The Costs of Incoherence: 
A Comment on Plain Meaning, West Virginia University Hospitals, Inc. v. 
Casey, and Due Process of Statutory Interpretation 

SHAYNE, JONATHAN A. & LARRY D. SODERQUIST: Inefficiency in the Market 
or Initial Public Offerings 

SHELL, G. RICHARD: Opportunism and Trust in the Negotiation of 
Commercial Contracts: Toward a New Cause of Action 

SHUFORD, GORDON, CALVANI, TERRY & LAGENFELD, JAMES: Attorney 
Advertising and Competition at the Bar 

SILVER, JAY STERLING: Truth, Justice, and the American Way: The Case 
Against the Client Perjury Rules 

SODERQUIST, LARRY D. & JONATHAN A. SHAYNE: Inefficiency in the Market 
for Initial Public Offerings 

STAKE, JEFFREY EVANS: Mandatory Planning for Divorce 

STAUDT, NANCY C.: The Hidden Costs of the Progressivity Debate 

STEIN, GREGORY M.: Regulatory Takings and Ripeness in the Federal Courts 

STEIN, WILLIAM L.: The Exchange-Trading Requirement of the Commodity 
Exchange Act 

STEINBOCK, DANIEL J., RICHMAN, WILLIAM M. & Ray, DOUGLAS E.: 

Expert Testimony on Proximate Cause 

STEINHARDT, RALPH G.: The Role of International Law as a Canon of 
Domestic Statutory Construction 

STEINMAN, JOAN: Removal, Remand, and Review in Pendent Claim and 
Pendent Party Cases 

STERK, STEWART E.: Competition Among Municipalities as a Constraint on 
Land Use Exactions 

THEL, STEVE: Statutory Findings and Insider Trading Regulation 

THOMAS, RANDALL S.: Judicial Review of Defensive Tactics in Proxy Contests: 
ee ee eo iin ccisreiseceisacinpapssiianninnnnbtetanoumiesaroneteeeseeoneveses 

THOMPSON, ROBERT B.: Unpacking Limited Liability: Direct and Vicarious 
Liability of Corporate Participants for Torts of the Enterprise 

TRIANTIS, GEORGE G.: A Theory of the Regulation of Debtor-In-Possession 
Financing 

VAUSE, W. GARY: Tibet to Tienanmen: Chinese Human Rights and 
United States Foreign Policy 

WALLACE, PERRY E., JR.: Securities Arbitration After McMahon, Rodriguez, 
and the New Rules: Can Investors’ Rights Really be Protected? .............:cssseseeseeeseees 43:1199 

WALSH, ELIZABETH R. & ACKER, JAMES R.: Challenging the Death Penalty 
Under State Constitutions 

WEISBURD, ARTHUR M.: The Executive Branch and International Law 

WELKOwITzZ, DAvip S.: Reexamining Trademark Dilution 

WEST, CORNEL: The Role of Law in Progressive Politics 

WHITE, G. EDWARD: Holmes As Correspondent 

WOODSON, ROBERT L.: Race and Economic Opportunity 

WORTHEN, KEVIN J.: Two Sides of the Same Coin: The Potential Normative 
Power of American Cities and Indian Tribes 

ZACHARIAS, FRED C.: Structuring the Ethics of Prosecutorial Trial Practice: 
SEE RE eRe RO Le ee RP 44:45 

ZELENAK, LAWRENCE: Taxing Gains at Death 

ZELINSKY, EDWARD A.: Unjunded Mandates, Hidden Taxation, and the 
Tenth Amendment: On Public Choice, Public Interest, and Public Services 46:1355 


LEADING ARTICLES-TITLE INDEX 


ADMINISTRATIVE SUBPOENAS AND THE GRAND JURY: CONVERGING STREAMS OF 
CRIMINAL AND CIVIL COMPULSORY PROCESS: Graham Hughes 


6 





AFTERWORD: VOICES AND VIOLENCE—A DIALOGUE: Ellen Wright Clayton 
& Jay Clayton 
AGREEMENTS FOR COOPERATION IN CRIMINAL CASES: Graham Hughes 
ALBRECHT AFTER ARCO: MAXIMUM RESALE PRICE FIXING MOVES TOWARD 
THE RULE OF REASON: Roger D. Blair & Gordon L. Lang 
THE ALGEBRA OF PLURALISM: SUBJECTIVE EXPERIENCE AS A 
CONSTITUTIONAL VARIABLE: Barbara J. Flagg 
THE AMERICAN IDEOLOGY: Jim Chen 
AN ANALYSIS OF THE MYTHS THAT BOLSTER EFFORTS TO REWRITE RICO 
AND THE VARIOUS PROPOSALS FOR REFORM: “MOTHER OF GOD— 
Is THIS THE END OF RICO?”: G. Robert Blakey & Thomas A. Perry 
ART SPEECH: Marci A. Hamilton 
ATTORNEY ADVERTISING AND COMPETITION AT THE BAR: Terry Calvani, 
James Lagenfeld & Gordon Shuford 
BARGAINING ABOUT FUTURE JEOPARDY: Daniel C. Richman 
CALLING OFF THE LYNCH MOB: THE CORPORATE DIRECTOR’S FIDUCIARY 
DISCLOSURE DUTY: Lawrence A. Hamermesh 
THE CANONS OF STATUTORY CONSTRUCTION AND JUDICIAL CONSTRAINTS: 
A RESPONSE TO MACEY AND MILLER: Lawrence C. Marshall 
THE CANONS OF STATUTORY CONSTRUCTION AND JUDICIAL PREFERENCES: 
Jonathan R. Macey & Geoffrey P. Miller 
THE CHALLENGE OF CHANGE: THE PRACTICE OF LAW IN THE YEAR 2000: 
James W. Jones 
CHALLENGING THE DEATH PENALTY UNDER STATE CONSTITUTIONS: 
James R. Acker & Elizabeth R. Walsh 
CIVIL IMAGES OF BATTERED WOMEN: THE IMPACT OF DOMESTIC VIOLENCE 
ON CHILD CUSTODY DECISIONS: Naomi R. Cahn 
CIvIL RICO REFORM: THE GATEKEEPER CONCEPT: Michael Goldsmith & 
Mark Jay Linderman 
COALITION FORMATION AND THE PRESUMPTION OF REVIEWABILITY: 
A RESPONSE TO RODRIGUEZ: Robert K. Rasmussen 
COCAINE, DEMAND, AND ADDICTION: A STUDY OF THE POSSIBLE CONVERGENCE 
OF RATIONAL THEORY AND NATIONAL POLICY: A. Morgan Cloud III 
A COHERENT METHODOLOGY FOR FIRST AMENDMENT SPEECH AND 
BR CL AI CAB Timetnnee TE. BEI occcesscvccssscsecccsescacccevscesescovccsesesessscoveesesess 48:1335 
COMPETITION AMONG MUNICIPALITIES AS A CONSTRAINT ON LAND 
USE EXACTIONS: Stewart E. Sterk 
COMPUTER PROGRAMS AS APPLIED SCIENTIFIC KNOW-How: 
IMPLICATIONS OF COPYRIGHT PROTECTION FOR COMMERCIALIZED 
UNIVERSITY RESEARCH: J.H. Reichman 
A CONCEPTUAL, PRACTICAL, AND POLITICAL GUIDE TO RICO REFORM: Gerald E. Lynch 
CONSIDERATION AND THE COMMERCIAL-GIFT DICHOTOMY: James D. Gordon III 
CONTINUATION OF THE AFFILIATED GROUP SUBSEQUENT TO A DIVISIVE 
REORGANIZATION: A PATCHWORK OF INCONSISTENT RULES WITH 
UNCERTAIN APPLICATION: Matthew B. Krasner 
THE CONTINUING VIOLATION THEORY AND SYSTEMIC DISCRIMINATION: 
IN SEARCH OF A JUDICIAL STANDARD FOR TIMELY FILING: Thelma A. Crivens 
CONTRACTS AS COMMODITIES: THE INFLUENCE OF SECONDARY PURCHASERS 
ON THE FORM OF CONTRACTS: Henry T. Greely 
CONTROLLING CAMPAIGN SPENDING AND THE “NEW CORRUPTION”: 
WAITING FOR THE COURT: Gerald G. Ashdown 
THE COSTS OF INCOHERENCE: A COMMENT ON PLAIN MEANING, WEST VIRGINIA 
UNIVERSITY HOSPITALS, INC. Vv. CASEY, AND DUE PROCESS OF STATUTORY 
INTERPRETATION: T. Alexander Aleinikoff & Theodore M. Shaw 
THE COURTS’ RESPONSE TO THE REAGAN CIVIL RIGHTS AGENDA: 
Drew S. Days III 
CRIMINAL DISCOVERY, SCIENTIFIC EVIDENCE, AND DNA: Paul C. Giannelli 
A CRITICAL LOOK AT CORPORATE GOVERNANCE: Lawrence E. Mitchell 





CURRENT RICO POLICIES OF THE DEPARTMENT OF JUSTICE: 

Te ss pate encsiinanionanisavidenruiuinaie 
DAMAGES FOR EMOTIONAL DISTRESS IN FRAUD LITIGATION: DIGNITARY 

TORTS IN ACOMMERCIAL SOCIETY: Andrew L. Merrit 
THE DEATH OF THE EMPLOYER: IMAGE, TEXTS, AND TITLE VII: 

D. Marvin Jones 
THE DEFENSE CASE FOR RICO REFORM: Terrance G. Reed 
DEFINING “SUPPORT” UNDER BANKRUPTCY LAW: REVITALIZATION OF THE 

“NECESSARIES” DOCTRINE: Sheryl L. Scheible 41:1 
ECONOMICS, FEMINISM, AND THE REINVENTION OF ALIMONY: A REPLY 

TO IRAELLMAN: June Carbone 43:1463 
EMPLOYER SEXUAL HARASSMENT LIABILITY UNDER AGENCY PRINCIPLES: 

A SECOND LOOK AT MERITOR SAVINGS BANK, F'SB v. VINSON: 

Michael J. Phillips 44:1229 
ENVIRONMENTAL TORTS: Troyen A. Brennan 46:1 
THE EXCHANGE-TRADING REQUIREMENT OF THE COMMODITY EXCHANGE ACT: 

William L. Stein 41:473 
THE EXECUTIVE BRANCH AND INTERNATIONAL LAW: Arthur M. Weisburd 
EXPERT TESTIMONY ON PROXIMATE CAUSE: Daniel J. Steinbock, 

William M. Richman & Douglas E. Ray 41:261 
THE FAIR HOUSING AMENDMENTS ACT OF 1988: THE SECOND GENERATION 

OF FAIR HOUSING: James A. Kushner 42:1049 
FAITH IN FANTASY: THE SUPREME COURT’S RELIANCE ON COMMUTATION 

TO ENSURE JUSTICE IN DEATH PENALTY CASES: Victoria J. Palacios 49:311 
A FAULT-BASED ADMINISTRATIVE ALTERNATIVE FOR RESOLVING MEDICAL 

MALPRACTICE CLAIMS: Kirk B. Johnson, Carter G. Phillips, David 

Orentlicher, M.D., & Martin S. Hatlie 42:1365 
FEE SHIFTING AND INCENTIVES TO COMPLY WITH THE LAW: Keith N. Hylton 46:1069 
THE FITNESS OF LAW: USING COMPLEXITY THEORY TO DESCRIBE THE 

EVOLUTION OF LAW AND SOCIETY AND ITS PRACTICAL MEANING 

FOR DEMOCRACY: J.B. Ruhl 49:1407 
FOUNDATIONS OF THE DUTY TO RESCUE: Steven J. Heyman 47:673 
FRANCHISING AND THE COLLECTIVE RIGHTS OF FRANCHISEES: Robert W. Emerson 43:1503 
FROM LEGITIMACY TO LOGIC: RECONSTRUCTING PROXY REGULATION: Jill E. Fisch 46:1129 
FROM PREMODERN TO MODERN AMERICAN JURISPRUDENCE: THE ONSET 

OF POSITIVISM: Stephen M. Feldman 50:1387 
FURTHER THOUGHTS ON REALIZING GAINS AND LOSSES AT DEATH: 

kaa a a a oad canidnopennnensibtsnnelatinbsewanne 47:1827 
GENDER DISCRIMINATION AND THE TRANSFORMATION OF WORKPLACE 

NORMS: Kathryn Abrams 42:1183 
GOoD INTENTIONS, BAD ECONOMICS: RETIREE INSURANCE BENEFITS 

ks piece nic buabasdauraiadbniolesamadbunaaainincents 43:161 
HABEAS AND HUBRIS: Barry Friedman 45:797 
HEARSAY AND INFORMAL REASONING: Craig R. Callen 47:43 
THE HIDDEN COSTS OF THE PROGRESSIVITY DEBATE: Nancy C. Staudt 50:919 
HOLMES AS CORRESPONDENT: G. Edward White 43:1707 
HYPNOTIC MEMORIES AND CIVIL SEXUAL ABUSE TRIALS: Jacqueline Kanovitz 45:1185 
IN SEARCH OF A BRIGHT LINE: DETERMINING WHEN AN EMPLOYER’S 

FINANCIAL HARDSHIP BECOMES “UNDUE* UNDER THE AMERICANS WITH 

DISABILITIES ACT: Steven B. Epstein 48:391 
IN SEARCH OF THE LAW OF PRODUCTS LIABILITY: THE ALI RESTATEMENT 

PROJECT: Marshall S. Shapo..............cccsssccesscseseeeseeeess aides baatcnemd ari dapieiiiendiahdirnisened 48:631 
INDETERMINACY: THE FINAL INGREDIENT IN AN INTEREST GROUP 

ANALYSIS OF CORPORATE LAW: Douglas M. Branson 43:85 
INDIRECT EFFECTS OF DIRECT ELECTION: A STRUCTURAL EXAMINATION 

OF THE SEVENTEENTH AMENDMENT: Vikram David Amar 49:1347 
INEFFICIENCY IN THE MARKET FOR INITIAL PUBLIC OFFERINGS: 

Jonathan A. Shayne & Larry D. Soderquist 48:965 





THE INEVITABILITY OF PRACTICAL REASON: STATUTES, FORMALISM, AND 
THE RULE OF LAW: Daniel A. Farber 

INNOCENCE AND AFFIRMATIVE ACTION: Thomas Ross 

THE INNOCENT SPOUSE PROBLEM: JOINT AND SEVERAL LIABILITY FOR 
INCOME TAXES SHOULD BE REPEALED: Richard C.E. Beck 


INTERJURISDICTIONAL CERTIFICATION AND CHOICE OF LAW: John B. Corr 
& Ira P. Robbins 
INTRODUCTORY REMARKS AND A COMMENT ON CIVIL RICO’s REMEDIAL 
PROVISIONS: Robert K. Rasmussen 
JUDICIAL ACTIVISM AND RESTRAINT IN THE SUPREME COURT’S 
ENVIRONMENTAL LAW DECISIONS: Richard E. Levy & Robert L. Glicksman 
JUDICIAL “PRUNING” OF “GARDEN VARIETY FRAUD” CIVIL RICO CASES DOES 
NOT WoRK: IT’S TIME FOR CONGRESS TO ACT: Susan Getzendanner 
JUDICIAL REVIEW OF DEFENSIVE TACTICS IN PROXY CONTESTS: WHEN IS 
USING A RIGHTS PLAN RIGHT?: Randall S. Thomas 
THE JURISPRUDENCE OF GENETICS: Rochelle Cooper Dreyfuss & Dorothy Nelkin 
LATE NIGHT CONFESSIONS IN THE HART AND WECHSLER HOTEL: Ann Althouse 
LAWYERS AS OFFICERS OF THE COURT: Eugene R. Gaetke 
THE LAW: FROM A PROFESSION TO A BUSINESS: Norman Bowie 
LEAVING EQUALITY BEHIND: NEW DIRECTIONS IN SCHOOL FINANCE 
REFORM: Peter Enrich 
LEGAL MALPRACTICE: THE PROFESSION’S DIRTY LITTLE SECRET: Manuel R. Ramos 47:1657 
THE LEMONADE STAND: FEMINIST AND OTHER REFLECTIONS ON THE LIMITED 
LIABILITY OF CORPORATE SHAREHOLDERS: Theresa A. Gabaldon 45:1387 
MAKING SENSE OF THE RULE OF REASON: A NEW STANDARD FOR SECTION 1 
OF THE SHERMAN ACT: Thomas A. Piraino, UY. ............0.cccccccccccccosscevccscesccsesccsscccscossess 47:1753 
MAKING SOCIETY’S LEGAL SYSTEM ACCESSIBLE TO SOCIETY: THE LAWYER’S 
ROLE AND ITS IMPLICATIONS: L. Harold Levinson 
MANAGEMENT BUYOUTS: CREATING OR APPROPRIATING SHAREHOLDER WEALTH?: 
Dale Arthur Oesterle & Jon R. Norberg 
MANDATORY PLANNING FOR DIVORCE: Jeffrey Evans Stake 
THE MARGINALIST REVOLUTION IN LEGAL THOUGHT: Herbert Hovenkamp 
THE MEANING OF PROBATIVE VALUE AND PREJUDICE IN FEDERAL RULE OF 
EVIDENCE 403: CAN RULE 403 BE USED TO RESURRECT THE COMMON LAW 
OF EVIDENCE?: Edward J. Imwinkelried 
MODERN STATUTES, LOOSE CANONS, AND THE LIMITS OF PRACTICAL REASON: 
A RESPONSE TO FARBER AND Ross: Edward L. Rubin 
MOTIVATION AND TORT LAW: ACTING FOR ECONOMIC GAIN AS A SUSPECT 
MOTIVE: Martin A. Kotler 
THE MYTH OF THE LIABILITY INSURANCE CLAIMS EXPLOSION: AN EMPIRICAL 
REBUTTAL: David J. Nye & Donald G. Gifford 
NATURAL RESOURCE DAMAGE VALUATION: Frank B. Cross 
No CALL TO GLORY: THURGOOD MARSHALL’S THESIS ON THE INTENT OF A 
PRO-SLAVERY CONSTITUTION: Raymond T. Diamond 
THE NOBLESSE OBLIGE TRADITION IN THE PRACTICE OF LAW: David Luban 
OF AGRICULTURE’S FIRST DISOBEDIENCE AND ITS FRUIT: Jim Chen 
OFFENSIVE USES OF THE BANKRUPTCY STAY: Daniel Keating 
OLD WINE IN NEW BOTTLES: THE CONSTITUTIONAL STATUS OF 
UNCONSTITUTIONAL SPEECH: Mark A. Graber. ..........ccsccsssssssssssesessessesnnccscenececsesesenees 
ON TELLING STORIES IN SCHOOL: A REPLY TO FARBER AND SHERRY: 
Richard Delgado 
OPPORTUNISM AND TRUST IN THE NEGOTIATION OF COMMERCIAL CONTRACTS: 
TOWARD A NEW CAUSE OF ACTION: G. Richard Shell 
A PARADIGM FOR SEXUAL HARASSMENT: TOWARD THE OPTIMAL LEVEL OF LOSs: 
PI iia ab inicsnincsnsssnnacesknesisninitibenstnncasaetAadipen aesaddbtn aia aicsailaniapilbpttsiiaeeeauplioign 
PARTICIPATION BY THE PUBLIC IN THE FEDERAL JUDICIAL SELECTION 
PROCESS: William G. Ross 





PRIORITY IN ACCOUNTS: THE CRAZY QUILT OF CURRENT LAW AND A 

PROPOSAL FOR REFORM: Dan T. Coenen 
POLICING CORPORATE CRIME: THE DILEMMA OF INTERNAL COMPLIANCE 

PROGRAMS: Michael Goldsmith and Chad W. King 
THE PRACTICE AND PROBLEMS OF PLAIN MEANING: A RESPONSE TO 

ALEINIKOFF AND SHAW: Frederick Schauer 
THE PRESUMPTION OF REVIEWABILITY: A STUDY IN CANONICAL CONSTRUCTION 

AND ITS CONSEQUENCES: Daniel B. Rodriguez 
PRODUCT HEALTH CLAIMS AND THE FIRST AMENDMENT: SCIENTIFIC 

EXPRESSION AND THE TWILIGHT ZONE OF COMMERCIAL SPEECH: 

Martin H. Redish 43:1433 
PRIORITIES IN ACCOUNTS: THE CRAZY QUILT OF CURRENT LAW AND A 

nt er ee Sr TS. scausndacecbbennocssinestoocsesibacessnccocesse 45:1061 
PROPORTIONAL LIABILITY: STATISTICAL EVIDENCE AND THE PROBABILITY 

PARADOX: David A. Fischer 46:1201 
THE PROTECTION OF PRIVACY IN HEALTH CARE REFORM: Paul M. Schwartz 
QUASI-CONSTITUTIONAL LAW: CLEAR STATEMENT RULES AS 

CONSTITUTIONAL LAWMAKING: William N. Eskridge, Jr. & Philip P. Frickey 
THE QUIET REVOLUTION IN MINORITY VOTING RIGHTS: Laughlin McDonald 
RACE AND ECONOMIC OPPORTUNITY: Robert L. Woodson 
RACE AND PLACE: GEOGRAPHIC AND TRANSCENDENT COMMUNITY IN THE 

Post-SHAW ERA: Lisa A. Kelly 
THE REAGAN ADMINISTRATION’S CIVIL RIGHTS POLICY: THE CHALLENGE 

FOR THE FUTURE: William Bradford Reynolds 
RAPE, RACE, AND REPRESENTATION: THE POWER OF DISCOURSE, DISCOURSES 

OF POWER, AND THE RECONSTRUCTION OF HETEROSEXUALITY: 

Elizabeth M. Iglesias 
RECONCEPTUALIZING SOVEREIGN IMMUNITY: Harold J. Krent 
RECONCEPTUALIZING STRICT LIABILITY IN TORT: AN OVERVIEW: Martin A. Kotler 
REEXAMINING COPYRIGHT’S INCENTIVES-ACCESS PARADIGM: Glynn S. Lunney, dr. ........ 
REEXAMINING TRADEMARK DILUTION: David S. Welkowitz 
REFINING THE ITEMIZED DEDUCTION FOR HOME PROPERTY TAX PAYMENTS: 

J. B. McCombs 
REFLECTIONS ON THE HART AND WECHSLER PARADIGM: Richard H. Fallon, dr............... 
REFORMIST MYOPIA AND THE IMPERATIVE OF PROGRESS: LESSONS FOR THE 

Post-BROWN ERA: Donald E. Lively 
REGULATING VIOLENT PORNOGRAPHY: Deana Pollard 
REGULATORY TAKINGS AND RIPENESS IN THE FEDERAL COURTS: Gregory M. Stein. ......... 
REMOVAL, REMAND, AND REVIEW IN PENDENT CLAIM AND PENDENT PARTY 

CASES: Joan Steinman 
REREADING “THE FEDERAL COURTS:” REVISING THE DOMAIN OF FEDERAL 

COURTS JURISPRUDENCE AT THE END OF THE TWENTIETH CENTURY: 

Judith Resnick 47:1021 
RESTATING STRICT LIABILITY AND NUISANCE: Hon. Robert E. Keeton 48:595 
RETHINKING ANTITRUST INJURY: Roger D. Blair & Jeffery L. Harrison 42:1539 
REVERSE INFORMED CONSENT: THE UNREASONABLY DANGEROUS 

PATIENT: A. Samuel Oddi 46:1417 
REWORKING THE WARRANT REQUIREMENT: RESUSCITATING THE FOURTH 

AMENDMENT: Phyllis T. Bookspan 
THE RHETORIC OF EQUALITY: Neal Devins 
RICO REFORM: HOW MUCH IS NEEDED?: William J. Hughes 
RICO THREATENS CIVIL LIBERTIES: Antonio J. Califa 
THE ROLE OF FEDERAL SAFETY REGULATIONS IN PRODUCTS LIABILITY 

ACTIONS: Teresa Moran Schwartz 
THE ROLE OF THE “HARM/BENEFIT” AND “AVERAGE RECIPROCITY OF 

ADVANTAGE” RULES IN A COMPREHENSIVE TAKINGS 

ANALYSIS: Lynda J. Oswald 
THE ROLE OF INTERNATIONAL LAW AS A CANON OF DOMESTIC STATUTORY 

CONSTRUCTION: Ralph G. Steinhardt 





THE ROLE OF LAW IN PROGRESSIVE POLITICS: Cornel West 43:1797 
THE SCHIZOPHRENIA OF RISK-BENEFIT ANALYSIS IN DESIGN DEFECT 

I Nc sic ppsimeaibaain’ 48:609 
SECURITIES ARBITRATION AFTER MCMAHON, RODRIGUEZ, AND THE NEW 

RULES: CAN INVESTORS’ RIGHTS REALLY BE PROTECTED?: 

|  _IRESERSES SSREES Rae op cca et ae ee ae ee ee ea ae 43:1199 
THE SEPARATE TAX STATUS OF LOAN-OUT CORPORATIONS: Mary LaFrance 
THE SHADOW OF THE FUTURE: DISCOUNT RATES, LATER GENERATIONS, 

AND THE ENVIRONMENT: Daniel A. Farber & Paul A. Hemmersbaugh 
SHIFT OF FIDUCIARY DUTY UPON CORPORATE INSOLVENCY: PROPER SCOPE 

OF DIRECTORS’ DUTY TO CREDITORS: Laura Lin 46:1485 
SOCIAL VIOLENCE AND POLITICAL REPRESENTATION: Michael Ryan 43:1771 
STANDARDS FOR CONSTITUTIONAL REVIEW OF PRIVACY-INVADING WELFARE 

REFORMS: DISTINGUISHING THE ABORTION-FUNDING CASES AND REDEEMING 

THE UNDUE-BURDEN TEST: Susan Frelich Appleton 
STATE USER FEES AND THE DORMANT COMMERCE CLAUSE: Dan T. Coenen 
STATISTICAL ADJUDICATION: RIGHTS, JUSTICE, AND UTILITY IN A WORLD 

OF PROCESS SCARCITY: Robert G. Bone 
STATUTORY FINDINGS AND INSIDER TRADING REGULATION: Steve Thel 50:1091 
STRUCTURING THE ETHICS OF PROSECUTORIAL TRIAL PRACTICE: 

CAN PROSECUTORS Do JUSTICE?: Fred C. Zacharias 
TAKING LIBERTIES WITH THE FIRST AMENDMENT: CONGRESS, SECTION 5, 

AND THE RELIGIOUS FREEDOM RESTORATION ACT: Jay S. Bybee 48:1539 
TAPPING THE STATE COURT RESOURCE: Ann Althouse 
THE TAXATION OF NONSHAREHOLDER CONTRIBUTIONS TO CAPITAL: 

AN ECONOMIC ANALYSIS: Thomas L. Evans 45:1457 
TAXING GAINS AT DEATH: Lawrence Zelenak 46:361 
TAXING GAINS AT DEATH: A FURTHER COMMENT: Charles O. Galvin .. 46:1525 
A THEORY OF THE REGULATION OF DEBTOR-IN-POSSESSION FINANCING: 

George G. Triantis 
TIBET TO TIENANMEN: CHINESE HUMAN RIGHTS AND UNITED STATES 

FOREIGN POLICcy: W. Gary Vause 42:1575 
TRUTH, JUSTICE, AND THE AMERICAN WAY: THE CASE AGAINST THE CLIENT PERJURY 

I San cnc eee dcetced an adn pn cianenieentiueaineieiaanapieeedaiichienenn neha 47:339 
TWENTY-FIVE YEARS LATER: WHERE DO WE STAND ON EQUAL EMPLOYMENT 

OPPORTUNITY LAW ENFORCEMENT?: David L. Rose ; 42:1121 
Two SIDES OF THE SAME COIN: THE POTENTIAL NORMATIVE POWER OF 

AMERICAN CITIES AND INDIAN TRIBES: Kevin J. Worthen 
UNEQUAL RACIAL ACCESS TO KIDNEY TRANSPLANTATION: Jan Ayers, 

Laura G. Dooley, & Robert S. Gaston 
UNFUNDED MANDATES AND FISCAL FEDERALISM: A CRITIQUE: Robert W. Adler 50:1137 
UNFUNDED MANDATES, HIDDEN TAXATION, AND THE TENTH AMENDMENT: 

ON PUBLIC CHOICE, PUBLIC INTEREST, AND PUBLIC SERVICES: 

Edward A. Zelinsky 46:1355 
THE UNIQUE, NOVEL, AND UNSOUND ADVERSARY ETHIC: Thomas L. Shaffer 
UNITED STATES V. VIRGINIA’S NEW GENDER EQUAL PROTECTION ANALYSIS 

WITH RAMIFICATIONS FOR PREGNANCY, PARENTING, AND TITLE VII: 

Candace Saari Kovacic-Fleischer 
UNPACKING LIMITED LIABILITY: DIRECT AND VICARIOUS LIABILITY OF CORPORATE 

PARTICIPANTS FOR TORTS OF THE ENTERPRISE: Robert B. Thompson 
USING COMPARATIVE FAULT TO REPLACE THE ALL-OR-NOTHING LOTTERY 

IMPOSED IN INTENTIONAL TORT SUITS IN WHICH BOTH PLAINTIFF AND 

DEFENDANT ARE AT FAULT: Gail D. Hollister 
WHERE HAVE YOU GONE, KARL LLEWELLYN? SHOULD CONGRESS TURN 

ITs LONELY EYES TO YOU?: Stephen F. Ross 
WHERE WERE THE LAWYERS? A BEHAVIORAL INQUIRY INTO LAWYERS’ 

RESPONSIBILITY FOR CLIENTS’ FRAUD: Donald C. Langevoort 
WORDS AND THE DOOR TO THE LAND OF CHANGE: LAW, LANGUAGE, AND 

FAMILY VIOLENCE: Martha Minow 





BOOK REVIEWS 


DIGGING FOR THE MISSING LINK. FROM MEDIEVAL GROUP LITIGATION TO THE 

MODERN CLASS ACTION: John E: Kennedy 41:1089 
ECONOMIC DUE PROCESS REVISITED: JUDICIAL POWER AND REFORM POLITICS: 

THE ANATOMY OF LOCHNER V. NEW YORK: James W. Ely, Jr. .......c:cecsseseseseseseeeeseeesees 44:213 
THE COMMON LAW AS CRICKET: FORM AND SUBSTANCE IN ANGLO-AMERICAN 

LAW: David F. Partlett 43:1401 
THE GUARDIAN OF EVERY OTHER RIGHT: A CONSTITUTIONAL HISTORY 

OF PROPERTY RIGHTS: Herman Belz 
ICONS AND ALIENS: Richard F. Babcock 
THE LAW OF EASEMENTS AND LICENSES IN LAND: R. H. Helmholz 
LEGAL PAPERS OF ANDREW JACKSON: Walter F. Pratt, Fr. ..........cccccccsssscceeessseesesseceeeeseeees 
LIBERAL VISIONS OF THE FREEDOM OF THE PRESS: IMAGES OF A FREE PRESS; 

THE FOURTH ESTATE AND THE CONSTITUTION: FREEDOM OF THE PRESS IN 

AMERICA; FREE SPEECH IN AN OPEN SOCIETY: Michael J. Gerhardt 
THE NEW LEGAL HERMENEUTICS: Francis J. Mootz III 
NoT So COLD AN EYE: RICHARD POSNER’S PRAGMATISM: THE PROBLEMS 

OF JURISPRUDENCE: Jason Scott Johnston 
A PRECARIOUS PATH: THE BILL OF RIGHTS AFTER 200 YEARS: Tony A. Freyer 
PROPERTY AND LIBERTY RECONSIDERED: THE GUARDIAN OF EVERY OTHER 

RIGHT: A CONSTITUTIONAL HISTORY OF PROPERTY RIGHTS: Herman Belz 45:1015 
PUBLIC CHOICE AND THE FUTURE OF PUBLIC-CHOICE-INFLUENCED LEGAL 

eS I ID, sega cnenieiitnnneinntnmepnanaenbecnessscsesdoss 50:647 
PUBLIC CHOICE, PUBLIC OPINION, AND THE FULLER COURT: Jonathan R. Macey 
RIGHT AND REMEDY, REFORM AND REGRET: THE STORY OF FEDERAL 

JUDICIAL INVOLVEMENT IN THE ALABAMA PRISON SYSTEM: Barry Friedman 
RESTATEMENT REDUX: Anita Bernstein 48:1663 
AN UNCERTAIN TRADITION: CONSTITUTIONALISM AND THE HISTORY OF 

THE SOUTH: Numan V. Bartley 42:1739 


ESSAYS 


BREWER’S PLEA: CRITICAL THOUGHTS ON COMMON CAUSE: Richard Delgado 
CHEVRON AND ITS AFTERMATH: JUDICIAL REVIEW OF AGENCY INTERPRETATIONS 
OF STATUTORY PROVISIONS: Richard J. Pierce, Jr. ..........:ccccccseeeesesscceseeessessececeeceeeesees 41:301 
COMMON SENSE AND OTHER LEGAL REFORMS: Carl Tobias 
CONSERVATIVES, LIBERALS, ROMANTICS: THE PERSISTENT QUEST FOR 
CERTAINTY IN CONSTITUTIONAL INTERPRETATION: Frederick Mark Gedicks 
THE DISTRIBUTION RIGHT IN THE UNITED STATES OF AMERICA: REVIEW 
AND REFLECTIONS: John M. Kernochan 42:1407 
THE END OF COPYRIGHT: David Nimmer 48:1385 
FIRST AMENDMENT STANDARDS FOR GOVERNMENT SUBSIDIES OF ARTISTIC 
AND CULTURALEXPRESSION: A REPLY TO JUSTICES SCALIA AND REHNQUIST: 
Lionel S. Sobel 
THE HISTORY OF THE WOMEN’S SUFFRAGE MOVEMENT: 
Hon. Sandra Day O’Connor 
Is DEMOCRACY LIKE SEX?: Glenn Harlan Reynolds 
5,2 taliceal conga dion san cse-uiuvinbnanncdounsepobesbieensacbabecnenadiie 
LAW SCHOOL EXAMINATIONS: Philip C. Kissam 
NAMELESS JUSTICE: THE CASE FOR THE ROUTINE USE OF ANONYMOUS 
URIES IN CRIMINAL TRIALS: Nancy J. King 
THE NEOCONSERVATIVE CASE AGAINST HATE-SPEECH REGULATION— 
LIVELY, D’SouzA, GATES, CARTER AND THE TOUGHLOVE CROWD: 
Richard Delgado & David Yun 





ORIGINAL INTENT, THE VIEW OF THE FRAMERS, AND THE ROLE OF RATIFIERS: 
Ronald D. Rotunda 

OUR BETTER NATURES: A REVISIONIST VIEW OF JOSEPH SAX’S PUBLIC TRUST 
THEORY OF ENVIRONMENTAL PROTECTION, AND SOME DARK THOUGHTS ON 
THE POSSIBILITY OF LAW REFORM: Richard Delgado 

PEOPLE’S COURT: Nicholas S. Zeppos 

REFLECTIONS ON THE HOUSE OF LABOR: Lee Modjeska 

RETHINKING THE JUDICIAL RECEPTION OF LEGISLATIVE FACTS: Ann Woolhandler 

THE RIPPLE EFFECTS OF SLAUGHTER-HOUSE: A CRITIQUE OF A NEGATIVE 
RIGHTS VIEW OF THE CONSTITUTION: Michael J. Gerhardt 

THE STATUS OF THE LAW OF NATIONS IN EARLY AMERICAN LAW: Stewart Jay 

THEORIES OF POETRY, THEORIES OF LAW: Lawrence Joseph 

WALKING IN THEIR SHOES: PAYING RESPECT TO INCOMPETENT 
PATIENTS: D. Don Welch 


POETIC LAW: A STATEMENT ON INTENT: Maxwell L. Stearns 


PREFACE 


PROOFITATUS EST PUDDINATIS: Charles H. Warfield 


RESPONSE 


THE EEOC Is MEETING THE CHALLENGE: RESPONSE TO DAVID ROSE: 
R. Gaull Silberman 42:1641 


REVIEW ESSAY 


BASEBALL AND CHICKEN SALAD: A REALISTIC LOOK AT CHOICE OF LAW: 
Harold G. Maier 


A TRIBUTE TO DEAN JOHN W. WADE: Victor Schwartz, Hon. Gilbert S. Merritt, 
& John P. Frank 


COLLOQUIUM: APPELATE COURT VOTING RULES 


“ISSUE VOTING” BY MULTIMEMBER APPELLATE COURTS: A RESPONSE TO 
SOME RADICALPROPOSALS: John M. Rogers 

How OUTCOME VOTING PROMOTES PRINCIPLED ISSUE IDENTIFICATION: 
A REPLY TO PROFESSOR JOHN ROGERS AND OTHERS: Maxwell L. Stearns 


13 





ISSUES AND OUTCOMES, GUIDANCE, AND INDETERMINACY: A REPLY TO 
PROFESSOR JOHN ROGERS AND OTHERS: David G. Post & Steven C. Salop 49:1069 


COMMENTS 


LAW As TEXT: A RESPONSE TO PROFESSOR MICHAEL RYAN: Robert N. Covington 43:1787 
PRIVATE LIVES, PUBLIC SELVES: Jean Bethke Elshtain 43:1763 
RHETORIC OF SILENCE: SOME REFLECTIONS ON LAW, LITERATURE, AND SOCIAL 

VIOLENCE: James A. Epstein 43:1701 


THE MODERN PRACTICE OF LAW: ASSESSING CHANGE 


THE CHALLENGE OF CHANGE: THE PRACTICE OF LAW IN THE YEAR 2000: 
James W. Jones 

THE UNIQUE, NOVEL, AND UNSOUND ADVERSARY ETHIC: Thomas L. Shaffer 

THE NOBLESSE OBLIGE TRADITION IN THE PRACTICE OF LAW: David Luban 

THE LAW: FROM A PROFESSION TO A BUSINESS: Norman Bowie 

ATTORNEY ADVERTISING AND COMPETITION AT THE BAR: Terry Calvani, 
James Langenfeld, & Gordon Shuford 

MAKING SOCIETY'S LEGAL SYSTEM ACCESSIBLE TO SOCIETY: THE 
LAWYER’S ROLE AND ITS IMPLICATIONS: L. Harold Levinson 


THE STATE OF THE UNION: CIVIL RIGHTS 


THE REAGAN ADMINISTRATION’S CIVIL RIGHTS POLICY: THE CHALLENGE 

FOR THE FUTURE: William Bradford Reynolds 
THE COURTS’ RESPONSE TO THE REAGAN CIVIL RIGHTS AGENDA: Drew S. Days, III 
RACE AND ECONOMIC OPPORTUNITY: Robert L. Woodson 42:1017 
THE FAIR HOUSING ADMENDMENTS ACT OF 1988: THE SECOND 

GENERATION OF FAIR HOUSING: James A. Kushner 42:1049 
TWENTY-FIVE YEARS LATER: WHERE DO WE STAND ON EQUAL 

EMPLOYMENT OPPORTUNITY LAW ENFORCEMENT?: David L. Rose 42:1121 
GENDER DISCRIMINATION AND THE TRANSFORMATION OF 

WORKPLACE NoRMs: Kathryn Abrams 42:1183 
THE QUIET REVOLUTION IN MINORITY VOTING RIGHTS: Laughlin McDonald 


REFORMING RICO: IF, WHY, AND HOW? 


INTRODUCTORY REMARKS AND A COMMENT ON CIVIL RICO’s REMEDIAL 
PROVISIONS: Robert K. Rasmussen 

RICO REFORM: How MucH Is NEEDED?: William J. Hughes 

CURRENT RICO POLICIES OF THE DEPARTMENT OF JUSTICE: 
Ne acs delbmanadenicendes 

JUDICIAL “PRUNING” OF “GARDEN VARIETY FRAUD” CIVIL RICO CASES 
DOES NOT WoRK: IT’S TIME FOR CONGRESS TO ACT: Susan Getzendanner 

THE DEFENSE CASE FOR RICO REFORM: Terrance G. Reed 

CrIvIL RICO REFORM: THE GATEKEEPER CONCEPT: Michael Goldsmith & 
Mark Jay Linderman 

A CONCEPTUAL, PRACTICAL, AND POLITICAL GUIDE TO RICO REFORM: 
Gerard E. Lynch 

RICO THREATENS CIVIL LIBERTIES: Antonio J. Califa 


14 





AN ANALYSIS OF THE MYTHS THAT BOLSTER EFFORTS TO REWRITE 
RICO AND THE VARIOUS PROPOSALS FOR REFORM: “MOTHER OF GOD— 
Is THIS THE END OF RICO?”: G. Robert Blakey & Thomas A. Perry 


LAW, LITERATURE, AND SOCIAL CHANGE 


WORDS AND THE DOOR TO THE LAND OF CHANGE: LAW, LANGUAGE, AND 

FAMILY VIOLENCE: Martha Minow 43:1665 
RHETORIC OF SILENCE: SOME REFLECTIONS ON LAW, LITERATURE, AND 

SOCIAL VIOLENCE: James A. Epstein 43:1701 
HOLMES AS CORRESPONDENT: G. Edward White 
PRIVATE LIVES, PUBLIC SELVES: Jean Bethke Elshtain 
SOCIAL VIOLENCE AND POLITICAL REPRESENTATION: Michael Ryan 43:1771 
LAW AS TEXT: A RESPONSE TO PROFESSOR MICHAEL RYAN: 

Robert N. Covington 43:1787 
THE ROLE OF LAW IN PROGRESSIVE POLITICS: Cornel West 43:1797 
AFTERWORD: VOICES AND VIOLENCE—A DIALOGUE: Ellen Wright Clayton 

& Jay Clayton 43:1807 


A REEVALUATION OF THE CANONS OF STATUTORY INTERPRETATION 


THE INEVITABILITY OF PRACTICAL REASON: STATUTES, FORMALISM, 
AND THE RULE OF LAW: Daniel A. Farber 

WHERE HAVE YOU GONE, KARL LLEWELLYN? SHOULD CONGRESS TURN 
ITs LONELY EYES TO YOU?: Stephen F. Ross 

MODERN STATUTES, LOOSE CANONS, AND THE LIMITS OF PRACTICAL REASON: 
A RESPONSE TO FARBER AND Ross: Edward L. Rubin 

QUASI-CONSTITUTIONAL LAW: CLEAR STATEMENT RULES AS CONSTITUTIONAL 
LAWMAKING: William N. Eskridge, Jr. & Philip P. Frickey 

THE CANONS OF STATUTORY CONSTRUCTION AND JUDICIAL PREFERENCES: 
Jonathan R. Macey & Geoffrey P. Miller 

THE CANONS OF STATUTORY CONSTRUCTION AND JUDICIAL CONSTRAINTS: 
A RESPONSE TO MACEY AND MILLER: Lawrence C. Marshall 

THE COSTS OF INCOHERENCE: A COMMENT ON PLAIN MEANING, WEST VIRGINIA 
UNIVERSITY HOSPITALS, INC. V. CASEY, AND DUE PROCESS OF STATUTORY 
INTERPRETATION: T. Alexander Aleinikoff & Theodore M. Shaw 

THE PRACTICE AND PROBLEMS OF PLAIN MEANING: A RESPONSE TO 
ALEINIKOFF AND SHAW: Frederick Schauer 

THE PRESUMPTION OF REVIEWABILITY: A STUDY IN CANONICAL CONSTRUCTION 
AND ITS CONSEQUENCES: Daniel B. Rodriguez 

COALITION FORMATION AND THE PRESUMPTION OF REVIEWABILITY: 
A RESPONSE TO RODRIGUEZ: Robert K. Rasmussen 


FEDERALISM S FUTURE 


FEDERALISM, UNTAMED: Ann Althouse 47:1207 
FIVE VIEWS OF FEDERALISM: “CONVERSE—1983” IN CONTEXT: Akhil Reed Amar 47:1229 
FEDERALISM AND CIVIL RIGHTS: COMPLEMENTARY AND COMPETING 

PARADIGMS: James F. Blumstein 47:1251 
“WHAT ABOUT THE ‘ISM’?” NORMATIVE AND FORMAL CONCERNS IN 

CONTEMPORARY FEDERALISM: Richard Briffault 47:1303 
THE ELASTIC COMMERCE CLAUSE: A POLITICAL THEORY OF AMERICAN 

FEDERALISM: William N. Eskridge, Jr. & John Ferejohn 47:1355 
FREE TRADE AND THE REGULATORY STATE: A GATT’S-EYE VIEW OF THE 

DORMANT COMMERCE CLAUSE: Daniel A. Farber & Robert E. Hudec 47:1401 
FEDERALISM’S FUTURE IN THE GLOBAL VILLAGE: Barry Friedman 


15 





UNDERSTANDING FEDERALISM: Larry Kramer 47:1485 
THREE FACES OF FEDERALISM: FINDING A FORMULA FOR THE FUTURE: 

Deborah Jones Merritt 47:1563 
ENVIRONMENTAL POLICY AND FEDERAL STRUCTURE: A COMPARISON OF THE 

UNITED STATES AND GERMANY: Susan Rose-Ackerman 47:1587 
WHY THE SUPREME COURT OVERRULED NATIONAL LEAGUE OF CITIES: 

Mark Tushnet 47:1623 


DEFINING DEMOCRACY FOR THE NEXT CENTURY 


THE DEMOCRATIC JUDGE: Michael J. Gerhardt 

LOSS AND REDEMPTION: VOTING RIGHTS AT THE TURN OF A CENTURY: 
Pamela S. Karlan 

STILL LOST IN THE POLITICAL THICKET (OR WHY I DON’T UNDERSTAND THE 
CONCEPT OF VOTE DILUTION): Larry Alexander 

THE BLACK PUBLIC SPHERE AND MAINSTREAM MAJORITARIAN POLITICS: 
Regina Austin 

DEMOCRACY, MAJORITARIANISM, AND RACIAL EQUALITY: A RESPONSE TO 
PROFESSOR KARLAN: Christopher L. Eisgruber 

ROMER V. EVANS AND DEMOCRACY’S DOMAIN: Jane S. Schacter 

THE SUPREME COURT, VISIBILITY, AND THE “POLITICS OF PRESENCE”: 
Kathryn Abrams 

DEMOCRACY, KULTURKAMPF, AND THE APARTHEID OF THE CLOSET: 
William N. Eskridge, Jr 

THE DYNAMICS OF DEMOCRACY: TRAVEL, PREMATURE PREDATION, AND THE 
COMPONENTS OF POLITICAL IDENTITY: Nicholas S. Zeppos 

ALL THE SUPREME COURT REALLY NEEDS TO KNOW IT LEARNED FROM 
THE WARREN COURT: Suzanna Sherry 

FORMAL NEUTRALITY IN THE WARREN AND REHNQUIST COURTS: ILLUSIONS 
OF SIMILARITY: Rebecca L. Brown 

NEUTRAL PRINCIPLES: A RETROSPECTIVE: Barry Friedman 


ON THE MERITS: A RESPONSE TO PROFESSOR SHERRY: John C.P. Goldberg 


NOTES—AUTHOR INDEX 


ADDLESTONE, STEVEN I.: Liability for Improper Maintenance of Life 

Support: Balancing Patient and Physician Autonomy 46:1255 
ALEXANDER, JENNIFER J.: Is the Cross-Guarantee Constitutional? ..............c:cccccceeeeeeeeeees 48:1741 
ALLEN, BRENT HUNTER: The First Amendment and Homosexual 

Expression: The Need for an Expanded Interpretation 47:1073 
ANILLO, ALVARO IGNACIO: The National Endowment for the Humanities: 

Control of Funding Versus Academic Freedom 
ARONOWITZ, DANIEL: Retracing the Antitrust Roots of Section 1972 of the 

Bank Holding Company Act 
BANKS, JONATHAN: State Constitutional Analyses of Public School Finance 

I rN ss ceconcadncocnsincarmnennibasenvacéancansscasineetwcosewrse 
BARROW, CLISBY LOUISE HALL: Academic Freedom and the University 

Title VII Suit After University of Pennsylvania v. EEOC and Brown 

v. Trustees of Boston University 43:1571 
BATES, JOSEPH HENRY: Out of Focus: The Misapplication of Traditional 

Equitable Principles in the Nontraditional Arena of School Desegregation 

(A Case Study of Desegregation in Little Rock, Arkansas) 44:1315 
BAYMAN, ANDREW T.: Strict Liability for Defective Ideas in Publications 
BEATTIE, JAMES R., JR.: Privacy in the First Amendment: Private Facts 

and the Zone of Deliberation 
BENTON, ELIZABETH CARLIN: The Constitutionality of Pregnancy Clauses 

in Living Will Statutes 43:1821 





BERKOWITZ, JEFFREY S.: Breaking the Silence: Should Jurors Be Allowed 
Ie TID SIGINT OIE nis css sesccccseasscssnsivexcsnsnscescatnssecvasncacesnvecesersserseiences 44:117 
BERUBE, DANTON ASHER: Drug Proceeds Forfeiture and the Right to 
Counsel of Choice 43:1377 
BIRRER, MICHAEL ALLEN: The Priority Battle Over Returned and 
Repossessed Goods: Inventory Financers Versus Chattel Paper Financers 
BopP, FRED W., III: The Unwarranted Implication of a Warranty of Fitness 
in Commercial Leases—An Alternative Approach 
BOWLES, L. ELIZABETH: The Disfranchisement of Fertile Women in Clinical 
Trials: The Legal Ramifications of and Solutions for Rectifying 
the Knowledge Gap 
BOYLE, EDWARD PATRICK: It’s Not Easy Bein’ Green: The Psychology of Racism, 
Environmental Discrimination, and the Argument for Modernizing 
Equal Protection Analysis 
Bropy, DAviD H.: The Future of Labor-Management Cooperative Efforts 
Under Section 8(a)(2) of the National Labor Relations Act 
BRUENS, CRAIG A.: Melting the Plastic Theories: Advocating the Common 
Law of Fraud in Credit Card Non-dischargeability Actions under 
11 U.S.C. § 523(a)(2)(A) 50:1257 
BRYANT, PATRICK S.: Hybrid Employees: Defining and Protecting Employees 
Excluded from the Coverage of the National Labor Relations Act 
BRYCE, PETER MICHAEL: Second Thoughts on Second Punishments: 
Redefining the Multiple Punishments Prohibition 
Buck, DAviD C.: “Property” in the Fifth Amendment: A Quest for Common 
Ground in the Maze of Regulatory Takings 46:1283 
BUTTERFIELD, RANDALL JAMES: Recovering Environmental Cleanup Costs 
Under the Resource Conservation and Recovery Act: A Potential Solution 
to a Persistent Problem 
CAMPBELL, JACK W., IV: Revoking the “Fishing License:” Recent Decisions 
Place Unwarranted Restrictions on Administrative Agencies’ Power to 
Subpoena Personal Financial Records 
COMER, STEVEN E.: Municipal Liability Under Section 1983: The Rationale 
Underlying the Final Authority Doctrine 
COULTER, ALEXANDRA: Drug Couriers and the Fourth Amendment: 
Vanishing Privacy Rights for Commercial Passengers 43:1311 
COwWAN, M. BENJAMIN: Venue for Offshore Environmental Crimes: 
The Seaward Limits of the Federal Judicial Districts 
CROUCH, THOMAS T.: The Viability of Distinguishing Between Mandatory 
and Permissive Subjects of Bargaining in a Cooperative Setting: 
In Search of Industrial Peace 
CURLEY, MATTHEW M.: Untying a Judicial Knot: Examining the Constitutional 
Infirmities of Extrajudicial Service and Executive Review in U.S. 
Extradition Procedure 
DANEKER, MICHAEL D.: Medicaid, State Cost-Containment Measures, and 
Section 1983 Provider Actions Under Wilder v. Virginia Hospital Association 
DAUGHTREY, S. CARRAN: Reverse Engineering of Software for Interoperability 
and Analysis 
DICKERSON, A. DARBY: Bailor Beware: Limitations and Exclusions of 
Liability in Commercial Bailments 
DILLMAN, JOHN PATRICK: Prescription Drug Approval and Terminal 
Diseases: Desperate Times Require Desperate Measures 
DOUGLAS, KEVIN H.: JOLTAs Unmasked: Legal Aid Programs’ Funding 
Results in Taking of Clients’ Property 
DUFFY, BRIAN C.: Barring Foul Blows: An Argument for a Per Se 
Reversible-Error Rule for Prosecutors’ Use of Religious Arguments in the 
Sentencing Phase of Capital Cases 50:1335 
FARLEY, ANDREA MICHELE: The Spousal Defense—A Ploy to Escape Payment 
or Simple Application of the Equal Credit Opportunity Act?..............:cccsssecesseseneeseees 49:1287 


17 





FISCHER, KEVIN B.: Tax Exemption and the Health Care Industry: Are the 
Challenges to Tax-Exempt Status Justified? ..............ccccsccseesccsesseessssesssssecceessceessceeecers 49:161 
FLIPPEN, JOHN A.: The Early and Periodic Screening, Diagnostic, and 
Treatment Program and Managed Medicaid Mental Health Care: The Need 
to Reevaluate the EPSDT in the Managed Care Era 
FOSTER, MATTHEW W.: The Parsonage Allowance Exclusion: Past, Present, 
and Future 
FREUND, FRANCES E.: Lender Liability: A Survey of Common-Law Theories 
FRIEDMAN, MICHAEL CAMERON: Cruel and Unusual Punishment in the 
Provision of Prison Medical Care: Challenging the Deliberate 
Indifference Standard 
GILBERT, J. STEPHEN: Substantive Consolidation in Bankruptcy: A Primer 
GONZALEZ, CARLOS A.: Standards of Proof in Section 274B of the Immigration 
Reform and Control Act of 1986 
GREENSPAN, ALAN N.: The Constitutional Exercise of the Federal Police 
Power: A Functional Approach to Federalism 
GRESHAM, SUSAN D.: “Bad Faith Breach”: A New and Growing Concern 
for Financial Institutions 
GRIFFITH, DODD S.: The Computer Fraud and Abuse Act of 1986: A Measured 
Response to a Growing Problem 
Guy, ROBERT A., JR.: The Nature and Constitutionality of Stalking Laws 
HANNON, ROBERT CAPERTON: Returning to the True Goal of the Individuals 
with Disabilities Education Act: Self-Sufficiency 
HARDIN, TRACEY A.: Rethinking Independence: The Lack of an Effective 
Remedy for Improper For-Cause Removals 
HEIDELBERG, C. MAISON: Closing the Book on the School Trust Lands 
HENDERSON, REESE JOHN, JR.: Addiction As Disability: The Protection 
of Alcoholics and Drug Addicts Under the Americans with Disabilities 
Act of 1990 
HERSHINGER, JESSALYN: State Restrictions on Violent Expression: 
The Impropriety of Extending an Obscenity Analysis 
HICKMAN, JOHN SCOTT: Efficiency, Fairness, and Common Sense: The Case 
for One Action as to Percentage of Fault in Comparative Negligence 
Jurisdictions That Have Abolished or Modified Joint and Several Liability. 
HOLLEY, CATHY E.: Privatization of Corrections: Is the State Out on a 
Limb When the Company Goes BanRrupe?...........00cs..cerccesesscsecorsesseescccssessccsssnscsesssnseees 41:317 
HOPPMANN, KARIN B.: Concern with Public Concern: Toward a Better 


ILLIG, ROBERT CATE: Tort Reform and the Tax Code: An Opportunity to 
I I I ic csccrontrssavenensnusedenepstbsapnantinnbeneanerssnetecsuoeses 48:1459 
JACKSON, BRIAN: The Lingering Legacy of In Loco Parentis: An Historical 
Survey and Proposal for Reform 44:1135 
JEFFERSON, T. HUNTER: Constitutional Wrongs and Common Law Principles: 
The Case for the Recognition of State Constitutional Tort Actions against 
State Governments 
JERUSALEM, MICHELLE PIA: A Framework for Post-Sentence Sex Offender 
Legislation: Perspectives on Prevention, Registration, and the Public’s 
“Right” to Know 
JOHNSON, DAVID L.: SSC Corp. v. Town of Smithtown and USA Recycling, Inc. 
v. Town of Babylon: Reinvigoration of the Market Participant Exception 
in the Arena of Municipal Solid Waste Management 
JOHNSON, ROBERT S.: The Ills of the Federal Sentencing Guidelines and the 
Search for a Cure: Using Sentence Entrapment to Combat Governmental 
Manipulation of Sentencing 
JONES, CHRISTOPHER AARON: Legislative “Subterfuge”?: Failing to Insure 
Persons with Mental Illness Under the Mental Health Parity Act and the 
Americans with Disabilities Act 





JUSTICE, KATHLEEN ELEANOR: There Goes the Monopoly: The California 
Proposal to Allow Nonlawyers to Practice Law 
KING, PAMELA: The Protection of Groundwater and Public Drinking Supplies: 
Recent Trends in Litigation and Legislation 
KIRSCH, STEVEN A.: Duke v. Cleland: The Eleventh Circuit Neglects the 
First Amendment Rights of Political Parties and Allows States to Limit 
Ballot Access of Presidential Primary Candidates 
LANE, STEVEN L.: Liquor and Lemon: The Establishment Clause and 
State Regulation of Alcohol Sales 
LEE, THOMAS H.: A Purposeful Approach to Products Liability Warnings 
and Non-English-Speaking Consumers 
LOVE, TAMSEN DOUGLASS: Deterring Irresponsible Use and Disposal 
of Toxic Substances: The Case for Legislative Recognition of Increased 
Risk Causes of Action 
LOVE, TAMSEN DOUGLASS: Toward a Fair and Practical Definition of 
“Willfully” in the Medicare / Medicaid Anti-Kickback Statute 50:1029 
LYNSKEY, ROSEMARIE A.: A Middle Ground Approach to the Exclusionary 
Remedy: Reconciling the Redaction Doctrine with United States v. Leon 
MARTELLA, ROGER ROMULUS, JR.: “Not in My State’s Indian Reservation’— 
A Legislative Fix to Close an Environmental Law Loophole 47:1863 
MATLOW, SUSAN KIM: Exclusion of Personal Injury Damages: Have the 
sa civeierceineramsoninnalnstccrsiro yccensicbt puts basa dante canpice naslciiica 44:369 
MACDONALD, PAUL H.: AIDS, Rape, and the Fourth Amendment: Schemes 
for Mandatory AIDS Testing of Sex Offenders 43:1607 
MAY, CHRISTOPHER: Smoke and Mirrors: Florida’s Tobacco-Related 
Medicaid Costs May Turn Out to Be a Mirage 
McDOWELL, M. PATRICK: Limitation Periods for Federal Causes of 
Action After the Judicial Improvements Act of 1990 
MUNSON, GREGORY MARK: A Straitjacket for Employment At- Will: 
Recognizing Breach of Implied Contract Actions for Wrongful Demotion 
MURPHY, SANDIR.: Drug Diplomacy and the Supply-Side Strategy: 
A Survey of United States Practice 
MURPHY, SHARON M.: The “Sudden and Accidental” Exception to the 
Pollution Exclusion Clause in Comprehensive General Liability 
Insurance Policies: The Gordian Knot of Environmental Liability 
MYERS, JOSEPH V., III: Speaking Frankly About Copyright Infringement 
on Computer Bulletin Boards: Lessons to be Learned from Frank Music, 
Netcom, and the White Paper 
NACE, ANDREW B.: Market Share Liability: A Current Assessment of a 
Decade-Old Doctrine 
NICCOLINI, ROBERT R.: The Voidability of Actions Taken in Violation 
of the Automatic Stay:Application of the Information-Forcing Paradigm 
OBERLANDER, MICHAEL IRA: The Payne of Allowing Victim Impact 
Statements at Capital Sentencing Hearings 
PALMER, N. SUE VAN SANT: Lender Liability and Arbitration: Preserving 
the Fabric of Relationship 
PARSLEY, KATHRYN J.: Constitutional Limitations on State Power to 
Hold Parents Criminally Liable for the Delinquent Acts of Their Children 
PARSONS, LARRY M.: Title VII Remedies: Reinstatement and the Innocent 
Incumbent Employee 
PARTEE, PETER STONE: Reversing the Presumption of Employment At Will 
PELUSO, MARIE ELENA: Tempering Title VII’s Straight Arrow Approach: 
Recognizing and Protecting Gay Victims of Employment Discrimination 
PEPKE, AMY MARIE: The Brady Bill: Surviving the Tenth Amendment. ...............000+000++ 
PERSONS, COURTNEY GUYTON: Sex in the Sunlight: The Effectiveness, 
Efficiency, Constitutionality, and Advisability of Publishing Names 
and Pictures of Prostitutes’ Patrons 49:1525 
POWELL, TRACY A.: Stock in a Closely Held Corporation: Is It a Security 
Fe re GINS CI IONE op oscsiiccincesscinsnsisnnnsssiccnnnsentsconcsndniagonecnvaansntnacie’ 42:579 


19 





POWLEY, SUSAN ELIZABETH: Exploring a Second Level of Parity: Suggestions 
for Developing an Analytical Framework for Forum Selection in 
Employment Discrimination Litigation 
PULLIAM, ANDREW J.: Developing a Meaningful Fourth Amendment 
Approach to Automobile Investigatory Stops 
RABON, CHARLES H., JR.: Evening the Odds in Civil Litigation: A Proposed 
Methodologyfor Using Adverse Inferences When Nonparty Witnesses 
Invoke the Fifth Amendment 
RAIMOND, JOHANNA JOSIE: The Constitutionality of Student-Led Prayer 
at Public Schoo! Graduation Ceremonies 
RAMAGE, WAYNE EDWARD: The Pariah Patient: The Lack of Funding for 
Mental Health Care 
REDMOND, JENNIFER G.: Redefining Race in Saint-Francis College v. 
Al-Khazraji and Shaare Tefila Congregation v. Cobb: Using Dictionaries 
Instead of the Thirteenth Amendment 
RILEY, ANNE R.: United States v. Johnson: Expansion of the Feres Doctrine 
to Include Servicemembers’ FTCA Suits Against Civilian Government 
Employees 
RIPPEY, LINDA L.: Alternatives to the United States System of Labor 
Relations: A Comparative Analysis of the Labor Relations Systems 
in the Federal Republic of Germany, Japan, and Sweden 
ROBBINS, BRENT: Rethinking Financial Information Disclosure Under 
the National Labor Relations Act 47:1905 
ROBBINS, CHRISTOPHER L.: Double-Barreled Prosecution: Linking 
Multiple Section 924(c) Violations to a Single Predicate Offense 49:1577 
ROBERSON, BENJAMIN W.: Abortion as Commerce: The Impact of United States 
v. Lopez on the Freedom of Access to Clinic Entrances Act of 1994 
ROBINSON, ERIC LAMOND: The Oregon Basic Health Services Act: A Model 
a aes caaataniacemeennbaanionedss 45:977 
ROWE, ROBERT D.: Written Agreements in the Lender-Borrower Context: The 
Illusion of Certainty 
RUTCHIK, DAVID H.: The Emerging Trend of Corporate Liability: Courts’ 
Uneven Treatment of Hospital Standards Leaves Hospitals Uncertain 
and Exposed 
SHEFFER, JULIANNE P.: Serious and Habitual Juvenile Offender Statutes: 
Reconciling Punishment and Rehabilitation Within the Juvenile 
Justice System 
SHULMAN, MICHAEL B.: No Hablo Inglés: Court Interpretation as a Major 
Obstacle to Fairness for Non-English Speaking Defendants 
SMITH, MICHAEL S.: Third Party Assignment, Statutes of Limitation, and the 
Tax Refund Offset Program: Breathe a Little Easier Student Deadbeats, 
the Fifth Circuit Is on Your Side 
SMITH, Scott B.: The Critical Condition of the Emergency Medical Treatment 
and Active Labor Act: A Proposed Amendment to the Act After In the 
Matter of Baby K. 
SOKOLOWSKI, JAMES M.: Government Drug Testing: A Question of 
Reasonableness 
STANLEY, JAMES C.: Asbestos in Schools: The Asbestos Hazard Emergency 
Response Act and School Asbestos Litigation 
STEDMAN. RANDY M.: Evans v. Jeff D.: Putting Private Attorneys General 
On Waiver 41:1273 
STEVENS, GREGORY T.: The Proper Scope of Nonlawyer Representation 
in State Administrative Proceedings: A State Specific Balancing Approach 
SULLIVAN, MARYELLEN: Sentence Credit for Pre-Trial Defendants Released 
to Residential Detention Facilities 46:1565 
THOMPSON, ELIZABETH B.: The Constitutionality of an Off-Duty Smoking 
Ban for Public Employees: Should the State Butt Out? ...............ccccscsscsseceesseeseeeseeenees 43:491 
THOMPSON, PATRICK J.: Shareholder Rights Plans: Shields or Gavels?.............::000000+ 42:173 


20 





VERNIA, BENJAMIN JAMES: The Burden of Proving Competence to Stand 
Trial: Due Process at the Limits of Adversarial Justice 
VRANKA, LAWRENCE ALLEN, JR.: Defining the Contours of ERISA Preemption 
of State Insurance Regulation: Making Employee Benefit Plan Regulation 
an Exclusively Federal Concern 
WARD, JAMES E., IV: Rule 11 and Factually Frivolous Claims—The Goal 
of Cost Minimization and the Client’s Duty to Investigate 
WARREN, ELIZABETH SALISBURY: The Case for Applying the Eighth 
Amendment to Corporations 
WASSERMAN, CARL DAVID: Firing the First Lady: The Role and Accountability 
of the Presidential Spouse 
WEATHERSBEE, BRETT WARREN: No More Excuses: Refusing to Condone 
Mere Carelessness or Negligence under the “Excusable Neglect” Standard 
in Federal Rule of Civil Procedure 60(b)(1) 50:1619 
WEBER, ANNE D.: Misery Loves Company: Spreading the Costs of CERCLA 
Cleanup 42:1469 
WILSON, DEBBIE A.: The Intended Application of Federal Rule of Civil 
Procedure 11: An End to the “Empty Head, Pure Heart” Defense 
and a Reinforcement of Ethical Standards 
WISNIEWSKI, DAviID A.: Residential Mortgages Under Chapter 13 of the 
Bankruptcy Code: The Increasing Case Against Cramdown After 
Dewsnup v. Timm 
WOLFTEICH, PAUL G.: Making Criminal Defense a Crime Under 
18 U.S.C. Section 1957 
WRIGHT, JULIAN H., JR.: Life-Without-Parole: An Alternative to Death 
nr a acca he dnc cilicondicetnikenhiitesineniiaadetliglahinkuis 
WRIGHT, LUTHER, JR.: Who’s Black, Who’s White, and Who Cares: 
Reconceptualizing the United States’s Definition of Race and 
Racial Classifications 


NOTES—TITLE INDEX 


ABORTION AS COMMERCE: THE IMPACT OF UNITED STATES V. LOPEZ ON THE 

FREEDOM OF ACCESS TO CLINIC ENTRANCES ACT OF 1994: 

Benjamin W. Roberson 
ACADEMIC FREEDOM AND THE UNIVERSITY TITLE VII SUIT AFTER UNIVERSITY 

OF PENNSYLVANIA V. EEOC AND BROWN V. TRUSTEES OF BOSTON UNIVERSITY: 

Clisby Louise Hall Barrow 43:1571 
ADDICTION AS DISABILITY: THE PROTECTION OF ALCOHOLICS AND DRUG 

ADDICTS UNDER THE AMERICANS WITH DISABILITIES ACT OF 1990: 

Se em I TL. ou cscaasnte acl glean etanaiadaecpieeaipabanailincnieselaibianssapauhe 44:713 
AIDS, RAPE, AND THE FOURTH AMENDMENT: SCHEMES FOR MANDATORY 

AIDS TESTING OF SEX OFFENDERS: Paul H. MacDonald 43:1607 
ALTERNATIVES TO THE UNITED STATES SYSTEM OF LABOR RELATIONS: 

A COMPARATIVE ANALYSIS OF THE LABOR RELATIONS SYSTEMS IN THE 

FEDERAL REPUBLIC OF GERMANY, JAPAN, AND SWEDEN: Linda L. Rippey 
ASBESTOS IN SCHOOLS: THE ASBESTOS HAZARD EMERGENCY RESPONSE ACT 

AND SCHOOL ASBESTOS LITIGATION: James C. Stanley 42:1685 
BAD ACTOR STATUTES: AN ENVIRONMENTAL TROJAN HORSE?: Melissa Jean Horne 
“BAD FAITH BREACH”: A NEW AND GROWING CONCERN FOR FINANCIAL 

INSTITUTIONS: Susan D. Gresham 
BAILOR BEWARE: LIMITATIONS AND EXCLUSIONS OF LIABILITY IN COMMERCIAL 

BAILMENTs: A. Darby Dickerson 
BARRING FOUL BLOWS: AN ARGUMENT FOR A PER SE REVERSIBLE-ERROR 

RULE FOR PROSECUTORS’ USE OF RELIGIOUS ARGUMENTS IN THE SENTENCING 

PHASE OF CAPITAL CASES: Brian C. Duffy 50:1335 
THE BRADY BILL: SURVIVING THE TENTH AMENDMENT: Amy Marie Pephe. ............:00000++ 48:1803 


21 





BREAKING THE SILENCE: SHOULD JURORS BE ALLOWED TO QUESTION 
WITNESSES DURING TRIAL?: Jeffery S. Berkowitz 
THE BURDEN OF PROVING COMPETENCE TO STAND TRIAL: DUE PROCESS 
AT THE LIMITS OF ADVERSARIAL JUSTICE: Benjamin James Vernia 
THE CASE FOR APPLYING THE EIGHTH AMENDMENT TO CORPORATIONS: 
Elizabeth Salisbury Warren 
CLOSING THE BOOK ON THE SCHOOL TRUST LANDS: C. Maison Heidelberg 
THE COMPUTER FRAUD AND ABUSE ACT OF 1986: A MEASURED RESPONSE 
TO A GROWING PROBLEM: Dodd S. Griffith 
CONCERN WITH PUBLIC CONCERN: TOWARD A BETTER DEFINITION OF THE 
PICKERING / CONNICK THRESHOLD TEST: Karin B. Hoppmann 
THE CONSTITUTIONAL EXERCISE OF THE FEDERAL POLICE POWER: 
A FUNCTIONAL APPROACH TO FEDERALISM: Alan N. Greenspan 
CONSTITUTIONAL LIMITATIONS ON STATE POWER TO HOLD PARENTS 
CRIMINALLY LIABLE FOR THE DELINQUENT ACTS OF THEIR CHILDREN: 
Kathryn J. Parsley 
CONSTITUTIONAL WRONGS AND COMMON LAW PRINCIPLES: THE CASE FOR THE 
RECOGNITION OF STATE CONSTITUTIONAL TORT ACTIONS AGAINST STATE 
GOVERNMENTS : T. Hunter Jefferson 50:1525 
THE CONSTITUTIONALITY OF AN OFF-DUTY SMOKING BAN FOR PUBLIC 
EMPLOYEES: SHOULD THE STATE BUTT OUT?: Elizabeth B. Thompson 
THE CONSTITUTIONALITY OF PREGNANCY CLAUSES IN LIVING WILL STATUTES: 
Elizabeth Carlin Benton 43:1821 
THE CONSTITUTIONALITY OF STUDENT-LED PRAYER AT PUBLIC SCHOOL 
GRADUATION CEREMONIES: Johanna Josie Raimond 
THE CRITICAL CONDITION OF THE EMERGENCY MEDICAL TREATMENT AND 
ACTIVE LABOR ACT: A PROPOSED AMENDMENT TO THE ACT AFTER IN 
THE MATTER OF BABY K: Scott B. Smith 
CRUEL AND UNUSUAL PUNISHMENT IN THE PROVISION OF PRISON MEDICAL 
CARE: CHALLENGING THE DELIBERATE INDIFFERENCE STANDARD: 
Michael Cameron Friedman 
THE DEFEAT OF THE CIVIL RIGHTS ACT OF 1990: WADING THROUGH 
THE RHETORIC IN SEARCH OF COMPROMISE: Cynthia L. Alexander 
DEFINING THE CONTOURS OF ERISA PREEMPTION OF STATE INSURANCE 
REGULATION: MAKING EMPLOYEE BENEFIT PLAN REGULATION AN 
EXCLUSIVELY FEDERAL CONCERN: Lawrence Allen Vranka, Jr. 
DETERRING IRRESPONSIBLE USE AND DISPOSAL OF TOXIC SUBSTANCES: 
THE CASE FOR LEGISLATIVE RECOGNITION OF INCREASED RISK CAUSES 
OF ACTION: Tamsen Douglass Love 
DEVELOPING A MEANINGFUL FOURTH AMENDMENT APPROACH TO 
AUTOMOBILE INVESTIGATORY STOPS: Andrew J. Pulliam 
THE DISFRANCHISEMENT OF FERTILE WOMEN IN CLINICAL TRIALS: 
THE LEGAL RAMIFICATIONS OF AND SOLUTIONS FOR RECTIFYING 
THE KNOWLEDGE GaP: L. Elizabeth Bowles 
DOUBLE-BARRELED PROSECUTION: LINKING MULTIPLE SECTION 924(C) 
VIOLATIONS TO A SINGLE PREDICATE OFFENSE: Christopher L. Robbins 49:1577 
DRUG COURIERS AND THE FOURTH AMENDMENT: VANISHING PRIVACY 
RIGHTS FOR COMMERCIAL PASSENGERS: Alexandra Coulter 43:1311 
DRUG DIPLOMACY AND THE SUPPLY-SIDE STRATEGY: A SURVEY OF 
UNITED STATES PRACTICE: Sandi R. Murphy 43:1259 
DRUG PROCEEDS FORFEITURE AND THE RIGHT TO COUNSEL OF CHOICE: 
Danton Asher Berube 
DUKE V. CLELAND: THE ELEVENTH CIRCUIT NEGLECTS THE FIRST 
AMENDMENT RIGHTS OF POLITICAL PARTIES AND ALLOWS STATES 
TO LIMIT BALLOT ACCESS OF PRESIDENTIAL PRIMARY CANDIDATES: 
Steven A. Kirsch 
THE EARLY AND PERIODIC SCREENING, DIAGNOSTIC, AND TREATMENT 
PROGRAM AND MANAGED MENTAL HEALTH CARE: THE NEED TO 
REEVALUATE THE EPSDT IN THE MANAGED CARE ERA: John A. Flippen 


22 





EFFICIENCY, FAIRNESS, AND COMMON SENSE: THE CASE FOR ONE 
ACTION AS TO PERCENTAGE OF FAULT IN COMPARATIVE NEGLIGENCE 
JURISDICTIONS THAT HAVE ABOLISHED OR MODIFIED JOINT AND SEVERAL 
LIABILITY: John Scott Hickman 
THE EMERGING TREND OF CORPORATE LIABILITY: COURTS’ UNEVEN 
TREATMENT OF HOSPITAL STANDARDS LEAVES HOSPITALS UNCERTAIN 
AND EXPOSED: David H. Rutchik 
EVANS V. JEFF D.: PUTTING PRIVATE ATTORNEYS GENERAL ON WAIVER: 
Randy M. Stedman 41:1273 
EVENING THE ODDS IN CIVIL LITIGATION: A PROPOSED METHODOLOGY 
FOR USING ADVERSE INFERENCES WHEN NONPARTY WITNESSES INVOKE 
THE FIFTH AMENDMENT: Charles H. Rabon, Jr 
EXCLUSION OF PERSONAL INJURY DAMAGES: HAVE THE COURTS GONE 
TOO FAR?: Susan Kim Mat!ow 
EXPLORING A SECOND LEVEL OF PARITY: SUGGESTIONS FOR DEVELOPING 
AN ANALYTICAL FRAMEWORK FOR FORUM SELECTION IN EMPLOYMENT 
DISCRIMINATION LITIGATION: Susan Elizabeth Powley 
FIRING THE FIRST LADY: THE ROLE AND ACCOUNTABILITY OF THE 
PRESIDENTIAL SPOUSE: Carl David Wasserman, ..........0..ccsccccccseeessesecsccccccscscecsccsccees 48:1215 
THE FIRST AMENDMENT AND HOMOSEXUAL EXPRESSION: THE NEED 
FOR AN EXPANDED INTERPRETATION: Brent Hunter Allen 47:1073 
A FRAMEWORK FOR POST-SENTENCE SEX OFFENDER LEGISLATION: 
PERSPECTIVES ON PREVENTION, REGISTRATION, AND THE PUBLIC’S 
“RIGHT” TO KNOW: Michelle Pia Jerusalem 
THE FUTURE OF LABOR-MANAGEMENT COOPERATIVE EFFORTS UNDER 
SECTION 8(a)(2) OF THE NATIONAL LABOR RELATIONS ACT: David H. Brody 
GOVERNMENT DRUG TESTING: A QUESTION OF REASONABLENESS: 
James M. Sokolowski 
HYBRID EMPLOYEES: DEFINING AND PROTECTING EMPLOYEES 
EXCLUDED FROM THE COVERAGE OF THE NATIONAL LABOR RELATIONS 
Act: Patrick S. Bryant 
THE ILLS OF THE FEDERAL SENTENCING GUIDELINES AND THE SEARCH 
FOR A CURE: USING SENTENCE ENTRAPMENT TO COMBAT 
GOVERNMENTAL MANIPULATION OF SENTENCING: Robert S. Johnson 
THE INTENDED APPLICATION OF FEDERAL RULE OF CIVIL PROCEDURE 11: 
AN END TO THE “EMPTY HEAD, PURE HEART” DEFENSE AND A 
REINFORCEMENT OF ETHICALSTANDARDS: Debbie A. Wilson 
IOLTAS UNMASKED: LEGAL AID PROGRAMS’ FUNDING RESULTS 
IN TAKING OF CLIENTS’ PROPERTY: Kevin H. Douglas 50:1297 
Is THE CROSS-GUARANTEE CONSTITUTIONAL?: Jennifer J. Alexander 
It’s NOT EASY BEIN’ GREEN: THE PSYCHOLOGY OF RACISM, 
ENVIRONMENTAL DISCRIMINATION, AND THE ARGUMENT FOR MODERNIZING 
EQUAL PROTECTION ANALYSIS: Edward Patrick Boyle 
LEGISLATIVE “SUBTERFUGE”?: FAILING TO INSURE PERSONS WITH 
MENTAL ILLNESS UNDER THE MENTAL ILLNESS PARITY ACT 
AND THE AMERICANS WITH DISABILITIES ACT: Christopher Aaron Jones 
LENDER LIABILITY AND ARBITRATION: PRESERVING THE FABRIC OF 
RELATIONSHIP: N. Sue Van Sant Palmer 
LENDER LIABILITY: A SURVEY OF COMMON-LAW THEORIES: Frances E. Freund 
LIABILITY FOR IMPROPER MAINTENANCE OF LIFE SUPPORT: BALANCING 
PATIENT AND PHYSICIAN AUTONOMY: Steven I. Addlestone 
LIFE-WITHOUT-PAROLE: AN ALTERNATIVE TO DEATH OR NOT MUCH 
CF AE OE REIT: Pee TE, WGI IP a vccesensicciasincsssscetncsnzccnecescesevccscecbecsecosabsinenncs 43:529 
LIMITATION PERIODS FOR FEDERAL CAUSES OF ACTION AFTER THE 
JUDICIAL IMPROVEMENTS ACT OF 1990: M. Patrick McDowell 
THE LINGERING LEGACY OF IN LOCO PARENTIS: AN HISTORICAL 
SURVEY AND PROPOSAL FOR REFORM: Brian Jackson 
LIQUOR AND LEMON: THE ESTABLISHMENT CLAUSE AND STATE 
REGULATION OF ALCOHOL SALES: Steven L. Lane 


23 





MAKING CRIMINAL DEFENSE A CRIME UNDER 18 U.S.C. SECTION 1957: 
Paul G. Wolfteich 
MARKET SHARE LIABILITY: A CURRENT ASSESSMENT OF A DECADE-OLD 
DOCTRINE: Andrew B. Nace 
MEDICAID, STATE COST-CONTAINMENT MEASURES, AND SECTION 1983 
PROVIDER ACTIONS UNDER WILDER V. VIRGINIA HOSPITAL ASSOCIATION: 
Michael D. Daneker 
MELTING THE PLASTIC THEORIES: ADVOCATING THE COMMON LAW OF 
FRAUD IN CREDIT CARD NON-DISCHARGEABILITY ACTIONS UNDER 11 
U.S.C. § 523(aX2MA): Craig A. Bruens 
A MIDDLE GROUND APPROACH TO THE EXCLUSIONARY REMEDY: 
RECONCILING THE REDACTION DOCTRINE WITH UNITED STATES 
v. LEON: Rosemarie A. Lynskey 
MISERY LOVES COMPANY: SPREADING THE COSTS OF CERCLA CLEANUP: 
Anne D. Weber 
MUNICIPAL LIABILITY UNDER SECTION 1983: THE RATIONALE UNDERLYING 
THE FINAL AUTHORITY DOCTRINE: Steven E. Comer 
THE NATIONAL ENDOWMENT FOR THE HUMANITIES: CONTROL OF 
FUNDING VERSUS ACADEMIC FREEDOM: Alvaro Ignacio Anillo 
THE NATURE AND CONSTITUTIONALITY OF STALKING LAWS: Robert A. Guy, dT. ..............- 
No HABLO INGLES: COURT INTERPRETATION AS A MAJOR OBSTACLE TO 
FAIRNESS FOR NON-ENGLISH SPEAKING DEFENDANTS: Michael B. Shulman 
No MORE EXCUSES: REFUSING TO CONDONE MERE CARELESSNESS OR 
NEGLIGENCE UNDER THE “EXCUSABLE NEGLECT” STANDARD IN 
FEDERAL RULE OF CIVIL PROCEDURE 60(bX(1): Brett Warren Weathersbee 50:1619 
“NOT IN My STATE’S INDIAN RESERVATION”--A LEGISLATIVE FIX TO 
CLOSE AN ENVIRONMENTAL LAW LOOPHOLE: Roger Romulus Martella, Jr................ 47:1863 
THE OREGON BASIC HEALTH SERVICES ACT: A MODEL FOR STATE REFORM?: 
Eric Lamond Robinson 
OuT OF Focus: THE MISAPPLICATION OF TRADITIONAL EQUITABLE PRINCIPLES 
IN THE NONTRADITIONAL ARENA OF SCHOOL DESEGREGATION (A CASE STUDY 
OF DESEGREGATION IN LITTLE ROCK, ARKANSAS): Joseph Henry Bates 
THE PARIAH PATIENT: THE LACK OF FUNDING FOR MENTAL HEALTH CARE: 
Wayne Edward Ramage 
THE PARSONAGE ALLOWANCE EXCLUSION: PAST, PRESENT, AND FUTURE: 
Matthew W. Foster 
THE PAYNE OF ALLOWING VICTIM IMPACT STATEMENTS AT CAPITAL 
SENTENCING HEARINGS: Michael Ira Oberlander 
PRESCRIPTION DRUG APPROVAL AND TERMINAL DISEASES: DESPERATE 
TIMES REQUIRE DESPERATE MEASURES: John Patrick Dillman 
THE PRIORITY BATTLE OVER RETURNED AND REPOSSESSED GOODS: 
INVENTORY FINANCERS VERSUS CHATTEL PAPER FINANCERS: 
Michael Allen Birrer 
PRIVACY IN THE FIRST AMENDMENT: PRIVATE FACTS AND THE ZONE 
OO BI a isceccesvnccnecsssnscdsecassssccsccnescsccccsctecsocacessusee 
PRIVATIZATION OF CORRECTIONS: IS THE STATE OUT ON A LIMB WHEN 
THE COMPANY GOES BANKRUPT?: Cathy E. Holley 
THE PROPER SCOPE OF NONLAWYER REPRESENTATION IN STATE 
ADMINISTRATIVE PROCEEDINGS: A STATE SPECIFIC BALANCING 
APPROACH: Gregory T. Stevens 
“PROPERTY” IN THE FIFTH AMENDMENT: A QUEST FOR COMMON GROUND 
IN THE MAZE OF REGULATORY TAKINGS: David C. Buck 46:1283 
THE PROTECTION OF GROUNDWATER AND PUBLIC DRINKING 
SUPPLIES: RECENT TRENDS IN LITIGATION AND LEGISLATION: Pamela King 42:1649 
A PURPOSEFUL APPROACH TO PRODUCTS LIABILITY WARNINGS AND 
NON-ENGLISH-SPEAKING CONSUMERS: Thomas H. Lee 47:1107 
RECOVERING ENVIRONMENTAL CLEANUP COSTS UNDER THE RESOURCE 
CONSERVATION AND RECOVERY ACT: A POTENTIAL SOLUTION TO A 
PERSISTENT PROBLEM: Randall James Butterfield 


24 





REDEFINING RACE IN SAINT FRANCIS COLLEGE V. AL-KHARZRAJI 

AND SHAARE TEFILA CONGREGATION V. COBB: USING DICTIONARIES 

INSTEAD OF THE THIRTEENTH AMENDMENT: Jennifer G. Redmond 
RESIDENTIAL MORTGAGES UNDER CHAPTER 13 OF THE BANKRUPTCY CODE: 

THE INCREASING CASE AGAINST CRAMDOWN AFTER DEWSNUP V. TIMM: 

David A. Wisniewski 
RETHINKING FINANCIAL INFORMATION DISCLOSURE UNDER THE NATIONAL 

LABOR RELATIONS ACT: Brent Robbins 47:1905 
RETHINKING INDEPENDENCE: THE LACK OF AN EFFECTIVE REMEDY FOR 

IMPROPER FOR-CAUSE REMOVALS: Tracey A. Hardin 50:197 
RETRACING THE ANTITRUST ROOTS OF SECTION 1972 OF THE BANK 

HOLDING COMPANY ACT: Daniel Aronowitz 44:865 
RETURNING TO THE TRUE GOAL OF THE INDIVIDUALS WITH DISABILITIES 

EDUCATION ACT: SELF-SUFFICIENCY: Robert Caperton Hannon 50:715 
REVERSE ENGINEERING OF SOFTWARE FOR INTEROPERABILITY AND 

ANALYSIS: S. Carran Daughtrey 47:145 
REVERSING THE PRESUMPTION OF EMPLOYMENT AT WILL: Peter Stone Partee 44:689 
REVOKING THE “FISHING LICENSE:” RECENT DECISIONS PLACE UNWARRANTED 

RESTRICTIONS ON ADMINISTRATIVE AGENCIES’ POWER TO SUBPOENA 

PERSONAL FINANCIAL RECORDS: Jack W. Campbell, IV 49:395 
RULE 11 AND FACTUALLY FRIVOLOUS CLAIMS—THE GOAL OF COST 

MINIMIZATION AND THE CLIENT'S DUTY TO INVESTIGATE: James E. Ward, IV 
SECOND THOUGHTS ON SECOND PUNISHMENTS: REDEFINING THE MULTIPLE 

PUNISHMENTS PROHIBITION: Peter Michael Bryce 
SENTENCE CREDIT FOR PRE-TRIAL DEFENDANTS RELEASED TO RESIDENTIAL 

DETENTION FACILITIES: MaryEllen Sullivan 
SERIOUS AND HABITUAL JUVENILE OFFENDER STATUTES: RECONCILING 

PUNISHMENT AND REHABILITATION WITHIN THE JUVENILE JUSTICE 

SYSTEM: Julianne P. Sheffer 
SEX IN THE SUNLIGHT: THE EFFECTIVENESS, EFFICIENCY, CONSTITUTIONALITY, 

AND ADVISABILITY OF PUBLISHING NAMES AND PICTURES OF PROSTITUTES’ 

PATRONS: Courtney Guyton Persons 
SHAREHOLDER RIGHTS PLANS: SHIELDS OR GAVELS?: Patrick J. Thompson 
SMOKE AND MIRRORS: FLORIDA’S TOBACCO-RELATED MEDICAID COSTS MAY 

TURN OUT TO BE A MIRAGE: Christopher May 
SPEAKING FRANKLY ABOUT COPYRIGHT INFRINGEMENT ON COMPUTER 

BULLETIN BOARDS: LESSONS TO BE LEARNED FROM FRANK MusIc, NETCOM, 

AND THE WHITE PAPER: Joseph V. Myers, III 
THE SPOUSAL DEFENSE—A PLOY TO ESCAPE PAYMENT OR SIMPLE APPLICATION 

OF THE EQUAL CREDIT OPPORTUNITY ACT?: Andrea Michele Farley 49:1287 
SSC Corp. v. TOWN OF SMITHTOWN AND USA RECYCLING, INC. v. TOWN 

OF BABYLON: REINVIGORATION OF THE MARKET PARTICIPANT EXCEPTION 

IN THE ARENA OF MUNICIPAL SOLID WASTE MANAGEMENT: David L. Johnson 
STANDARDS OF PROOF IN SECTION 274B OF THE IMMIGRATION REFORM 

AND CONTROL ACT OF 1986: Carlos A. Gonzdlez 
STATE CONSTITUTIONAL ANALYSES OF PUBLIC SCHOOL FINANCE REFORM 

CASES: MYTH OR METHODOLOGY?: Jonathan Banks 
STATE RESTRICTIONS ON VIOLENT EXPRESSION: THE IMPROPRIETY OF 

EXTENDING AN OBSCENITY ANALYSIS: Jessalyn Hershinger 
STOCK IN A CLOSELY HELD CORPORATION: IS IT A SECURITY FOR UNIFORM 

COMMERCIAL CODE PURPOSES?: Tracy A. Powell 
A STRAITJACKET FOR EMPLOYMENT AT-WILL: RECOGNIZING BREACH OF 

IMPLIED CONTRACT ACTIONS FOR WRONGFUL DEMOTION: 

Gregory Mark Munson 
STRICT LIABILITY FOR DEFECTIVE IDEAS IN PUBLICATIONS: Andrew T. Bayman 
SUBSTANTIVE CONSOLIDATION IN BANKRUPTCY: A PRIMER: J. Stephen Gilbert 





THE “SUDDEN AND ACCIDENTAL” EXCEPTION TO THE POLLUTION EXCLUSION 
CLAUSE IN COMPREHENSIVE GENERAL LIABILITY INSURANCE POLICIES: 
THE GORDIAN KNOT OF ENVIRONMENTAL LIABILITY: Sharon M. Murphy 

TAX EXEMPTION AND THE HEALTH CARE INDUSTRY: ARE THE CHALLENGES 
TO TAX-EXEMPT STATUS JUSTIFIED?: Kevin B. Fischer 

TEMPERING TITLE VII’S STRAIGHT ARROW APPROACH: RECOGNIZING AND 
PROTECTING GAY VICTIMS OF EMPLOYMENT DISCRIMINATION: 

Marie Elena Peluso 

THERE GOES THE MONOPOLY: THE CALIFORNIA PROPOSAL TO ALLOW 
NONLAWYERS TO PRACTICE LAW: Kathleen Eleanor Justice 

THIRD PARTY ASSIGNMENT, STATUTES OF LIMITATION, AND THE TAX REFUND 
OFFSET PROGRAM: BREATHE A LITTLE EASIER STUDENT DEADBEATS, 

THE FIFTH CIRCUIT IS ON YOUR SIDE: Michael S. Smith 

TITLE VII REMEDIES: REINSTATEMENT AND THE INNOCENT INCUMBENT 
EMPLOYEE: Larry M. Parsons 

TORT REFORM AND THE TAX CODE: AN OPPORTUNITY TO NARROW THE 
PERSONAL INJURIES EXEMPTION: Robert Cate Illig 

TOWARD A FAIR AND PRACTICAL DEFINITION OF “WILLFULLY” IN THE 
MEDICARE/MEDICAID ANTI-KICKBACK STATUTE: Tamsen Douglass Love 

UNITED STATES V. JOHNSON: EXPANSION OF THE FERES DOCTRINE TO 
INCLUDE SERVICEMEMBERS’ FTCA SUITS AGAINST CIVILIAN GOVERNMENT 
EMPLOYEES: Anne R. Riley 

UNTYING A JUDICIAL KNOT: EXAMINING THE CONSTITUTIONAL INFIRMITIES 
OF EXTRAJUDICIAL SERVICE AND EXECUTIVE REVIEW IN U.S. 

EXTRADITION PROCEDURE: Matthew M. Curley 49:1239 

THE UNWARRANTED IMPLICATION OF A WARRANTY OF FITNESS IN 

COMMERCIAL LEASES—AN ALTERNATIVE APPROACH: Fred W. Bopp, III 41:1057 

VENUE FOR OFFSHORE ENVIRONMENTAL CRIMES: THE SEAWARD LIMITS 
OF THE FEDERAL JUDICIAL DISTRICTS: M. Benjamin Cowan 

THE VOIDABILITY OF ACTIONS TAKEN IN VIOLATION OF THE AUTOMATIC STAY: 
APPLICATION OF THE INFORMATION-FORCING PARADIGM: Robert R. Niccolini 45:1663 

WHO’s BLACK, WHO’S WHITE, AND WHO CARES: RECONCEPTUALIZING 
THE UNITED STATES’S DEFINITION OF RACE AND RACIAL CLASSIFICATIONS: 
Luther Wright, Jr 

WRITTEN AGREEMENTS IN THE LENDER-BORROWER CONTEXT: THE 
ILLUSION OF CERTAINTY: Robert D. Rowe 


RECENT DEVELOPMENTS—AUTHOR INDEX 


BEAUDINE, MICHAEL J.: Growing Disenchantment with Hypnotic Means 

of Refreshing Witness Recall 
BAUGHAN, NANCY H.: White v. Illinois: The Confrontation Clause and the 

Supreme Court’s Preference for Out-of-Court Statements 
BROOKS, WILLIAM H.: Meaningful Access for Indigents on Death Row: 

Giarratano v. Murray and the Right to Counsel in Postconviction Proceedings 
BUNTING, JULIA CHRISTINE: Ashley v. Abbott Laboratories: Reconfiguring 

the Personal Jurisdiction Analysis in Mass Tort Litigation 
BURGESS, JOHN E.: Lamb’s Chapel v. Center Moriches Union Free School 

District, 113 S. Ct. 2141 (1993): A Critical Analysis of the Supreme 

Court’s First Amendment Jurisprudence in the Context of Public Schools 47:1939 
CHINI, DEBRA A.: The 1988 Amendment to 26 U.S.C. Section 7430: 

Expanding Taxpayers’ Rights to Recover Costs in Tax Controversies 42:1711 
ELLIOTT, THERESA M.: Department of Revenue of Montana v. Kurth Ranch: 

The Demise of Civil Tax Fraud Consequences? ..............s-scssseessssecsssssesssessesseaseesssessese 48:1421 
FARDON, ZACHARY T.: Barnes v. Glen Theatre, Inc.: Nude Dancing and the 

First Amendment Question 





FOUTTY, STEPHEN L.: Autocephalous Greek-Orthodox Church of Cyprus 
v. Goldberg & Feldman Fine Arts, Inc.: Entrenchment of the Due Diligence 
Requirement in Replevin Actions for Stolen Art 43:1839 
HURDLE, MELODY L.: R.A.V. v. City of St. Paul: The Continuing Confusion 
of the Fighting Words Doctrine 47:1143 
MATTINGLY, SHARON A.: To Quote or Not to Quote: The Status of 
Misquoted Material in Defamation Law 43:1637 
MCALISTER, KRISTINE N.: Retroactive Application of the Civil Rights Act of 1991 45:1319 
MILLER, EMMETT H. III: Federal Sentencing Guidelines for 
Organizational Defendants 
MITCHELL, DAVID P.: Anticipatory Search Warrants: The Supreme Court’s 
Opportunity to Reexamine the Framework of the Fourth Amendment 
OWEN, ELEANOR L.: The Confrontation Clause Applied to Minor 
Victims of Sexual Abuse 
NutTT, MARY B.: Trends in First Amendment Protection of Commercial Speech 
RICHARDSON, ELI J.: Matching Tests for Double Jeopardy Violations 
a I II. sss nscnstnisteabonsalicactoersiountaentchbasbaibandasodsaiassabeinciiesbinnbetetie 
SHEA, KARA ELIZABETH: San Filippo v. Bongiovanni: The Public Concern 
Criteria and the Scope of the Modern Petition Right 
SHUTTLEWORTH, JEAN H.: Childhood Abuse as a Mitigating Factor in 
Federal Sentencing: The Ninth Circuit Versus the United States 
Sentencing Commission 
STEELE, K. DAVID: Prospective Overruling and the Judicial Role After 
James B. Beam Distilling Co. v. Georgia 
STEWART, DAVID J.: Florida v. Riley: The Emerging Standard for Aerial 
Surveillance of the Curtilage 
SWEENEY, KRISTIN ELIZABETH: Daigle v. Shell Oil Company and the 
Bumpy Road to the Recoverability of Medical Monitoring Expenses 
Under CERCLA 
TAMARELLI, ALAN W., JR.: Daubert v. Merrell Dow Pharmaceuticals: 
Pushing the Limits of Scientific Reliability—The Questionable Wisdom 


of Abandoning the Peer Review Standard for Admitting Expert Testimony 47:1175 
WRIGHT, SUSAN L.: Franklin v. Gwinnett County Public Schools: 
The Supreme Court Implies a Damages Remedy for Title IX Sex Discrimination 45:1367 


RECENT DEVELOPMENTS—TITLE INDEX 


ASHLEY V. ABBOTT LABORATORIES: RECONFIGURING THE PERSONAL JURISDICTION 

ANALYSIS IN MASS TORT LITIGATION: Julia Christine Bunting 
ANTICIPATORY SEARCH WARRANTS: THE SUPREME COURT’S OPPORTUNITY 

TO REEXAMINE THE FRAMEWORK OF THE FOURTH AMENDMENT: 

David P. Mitchell 
AUTOCEPHALOUS GREEK-ORTHODOX CHURCH OF CYPRUS V. GOLDBERG & 

FELDMAN FINE ARTS, INC.: ENTRENCHMENT OF THE DUE DILIGENCE 

REQUIREMENT IN REPLEVIN ACTIONS FOR STOLEN ART: Stephen L. Foutty 43:1839 
BARNES V. GLEN THEATRE, INC.: NUDE DANCING AND THE FIRST 

AMENDMENT QUESTION: Zachary T. Fardon 
CHILDHOOD ABUSE AS A MITIGATING FACTOR IN FEDERAL SENTENCING: 

THE NINTH CIRCUIT VERSUS THE UNITED STATES SENTENCING COMMISSION: 

Jean H. Shuttleworth ; 46:1333 
THE CONFRONTATION CLAUSE APPLIED TO MINOR VICTIMS OF SEXUAL 

ABUSE: Eleanor L. Owen 42:1511 
DAIGLE V. SHELL OIL COMPANY AND THE BUMPY ROAD TO THE RECOVERABILITY 

OF MEDICAL MONITORING EXPENSES UNDER CERCLA: 

Kristin Elizabeth Sweeney 





DAUBERT V. MERRELL DOW PHARMACEUTICALS: PUSHING THE LIMITS OF 

SCIENTIFIC RELIABILITY—THE QUESTIONABLE WISDOM OF ABANDONING 

THE PEER REVIEW STANDARD FOR ADMITTING EXPERT TESTIMONY: 

Alan W. Tamarelli, Jr 
DEPARTMENT OF REVENUE OF MONTANA V. KURTH RANCH: THE DEMISE OF 

CIvIL TAX FRAUD CONSEQUENCES?: Theresa M. Elliott. . .............cccccccccssscssesssserceeeeees 
FEDERAL SENTENCING GUIDELINES FOR ORGANIZATIONAL DEFENDANTS: 

Emmett H. Miller, III 
FLORIDA V. RILEY: THE EMERGING STANDARD FOR AERIAL SURVEILLANCE 

OF THE CURTILAGE: David J. Stewart 
FRANKLIN V. GWINNETT COUNTY PUBLIC SCHOOLS: THE SUPREME COURT 

IMPLIES A DAMAGES REMEDY FOR TITLE [X SEX DISCRIMINATION: 

Susan L. Wright 
GROWING DISENCHANTMENT WITH HYPNOTIC MEANS OF REFRESHING 

WITNESS RECALL: Michael J. Beaudine 
LAMB’S CHAPEL V. CENTER MORICHES UNION FREE SCHOOL DISTRICT, 

113 S. CT. 141 (1993): A CRITICAL ANALYSIS OF THE SUPREME COURT’S 

FIRST AMENDMENT JURISPRUDENCE IN THE CONTEXT OF PUBLIC 

SCHOOLS: John E. Burgess 47:1939 
MATCHING TESTS FOR DOUBLE JEOPARDY VIOLATIONS WITH CONSTITUTIONAL 

INTERESTS: Eli J. Richardson 
MEANINGFUL ACCESS FOR INDIGENTS ON DEATH ROW: GIARRATANO V. 

MURRAY AND THE RIGHT TO COUNSEL IN POSTCONVICTION PROCEEDINGS: 

William H. Brooks 
THE 1988 AMENDMENT TO 26 U.S.C. SECTION 7430: EXPANDING TAXPAYERS’ 

RIGHTS TO RECOVER COSTS IN TAX CONTROVERSIES: Debra A. Chini 42:1711 
PROSPECTIVE OVERRULING AND THE JUDICIAL ROLE AFTER JAMES B. BEAM 

DISTILLING Co. V. GEORGIA: K. David Steele 45:1345 
TO QUOTE OR NOT TO QUOTE: THE STATUS OF MISQUOTED MATERIAL 

IN DEFAMATION LAW: Sharon A. Mattingly 43:1637 
R.A.V. Vv. CITY OF ST. PAUL: THE CONTINUING CONFUSION OF THE FIGHTING 

WORDS DOCTRINE: Melody L. Hurdle 47:1143 
RETROACTIVE APPLICATION OF THE CIVIL RIGHTS ACT OF 1991: 

Kristine N. McAlister 45:1319 
SAN FILIPPO V. BONGIOVANNI: THE PUBLIC CONCERN CRITERIA AND THE 

SCOPE OF THE MODERN PETITION RIGHT: Kara Elizabeth Shed. ..............:::ssseeseeseeeeeee 48:1697 
TRENDS IN FIRST AMENDMENT PROTECTION OF COMMERCIAL SPEECH: 

Mary B. Nutt 
WHITE V. ILLINOIS: THE CONFRONTATION CLAUSE AND THE SUPREME 

COURT’S PREFERENCE FOR OUT-OF-COURT STATEMENTS: Nancy H. Baughan 


SPECIAL PROJECTS 


CARING FOR THE NATION—CURRENT ISSUES IN HEALTH CARE REFORM: 
L. Elizabeth Bowles, Michael Cameron Friedman, Wayne Edward Ramage, 
and Eric Lamond Robinson 
CIVIL RIGHTS IN THE WORKPLACE OF THE 1990s: Cynthia L. Alexander, 
Susan Elizabeth Powley, Peter Stone Partee, and Reese 
BES REESE ET SESE NEY SEEDS ERTL et TO OE 
THE CONTINUING EVOLUTION OF CRIMINAL CONSTITUTIONAL LAW IN STATE 
Courts: S. Carran Daughtrey, Kenneth L. Pollack, Melanie Black Dubis, 
Lorraine J. Adler, and Leigh A. Morrissey 
CURRENT ISSUES IN DRUG ENFORCEMENT LAW: Sandi R. Murphy, Alexandra 
Coulter, James M. Sokolowski, and Danton Asher Berube 43:1255 
CURRENT ISSUES IN MENTAL HEALTH CARE: John A. Flippen, Robert Caperton 
Hannon, and Christopher Aaron Jones 





CURRENT ISSUES IN SEXUAL HARASSMENT LAW: Hannah Katherine Vorwerk, 
Glen Allen Staszewski, Kelly Ann Cahill, and Paul Nicholas Monnin 

ENVIRONMENTAL REFORM IN AN ERA OF POLITICAL DISCONTENT: 
Walter R. Burkley, Randall James Butterfield, David L. Johnson, 
Tamsen Douglass Love, and M. Benjamin Cowan 

FAMILY LAW IN THE 1990S—NEW PROBLEMS, STRONG SOLUTIONS: 
L. Elizabeth Bowles, Cristina Chi-Young Chou, John Robert Hand, 
Janet June Anderson, and Jeffrey Ralph Pettit 

LABOR MANAGEMENT COOPERATION: David H. Brody, Thomas T. Crouch, 
Patrick S. Bryant, and Linda L. Rippey 

LENDER LIABILITY: Frances E. Freund, Susan D. Gresham, 
Robert D. Rowe, and N. Sue Van Sant Palmer 





INDEX DIGEST 


Page references followed by an asterisk (*) are to Leading Articles, Essays, Prefaces, 
Symposia, and Book Reviews; those followed by a dagger (+) are to Notes and Recent 
Developments; those followed by two daggers (tt) are to the Special Projects. 


ADMINISTRATIVE LAW 

Chevron and Its Aftermath: Judicial 
Review of Agency Interpretations of 
Statutory Provisions 41:301 

Prescription Drug Approval and Terminal 
Diseases: Desperate Times Require 
Desperate Measures 

Revoking the “Fishing License:” Recent 
Decisions Place Unwarranted 
Restrictions on Administrative 
Agencies’ Power to Subpoena 
Personal Financial Records............. 


ANTITRUST 
Albrecht After ARCO: Maximum Resale 

Price Fixing Moves Toward the Rule 

of Reason 
Making Sense of the Rule of Reason: A 

New Standard for Section 1 of the 

Sherman Act 
Rethinking Antitrust Injury 42:1539 
Retracing the Antitrust Roots of Section 

1972 of the Bank Holding Company 

44:865 


APPELLATE REVIEW 
Removal, Remand, and Review in 
Pendent Claim and Pendent Party 


ART 
Art Speech... 


ATTORNEYS 

Attorney Advertising and Competition 
I i iistecpciceararaniaciniinaniccceress 

The Challenge of Change: The Practice 
of Law in the Year 2000 

Evans v. Jeff D.: Putting Private 
Attorneys General on Waiver.........._ 41:1273 

The Intended Application of Federal Rule 
of Civil Procedure 11: An End to the 
“Empty Head, Pure Heart” Defense 
and a Reinforcement of Ethical 


The Law: From a Profession to a 
Business 

Making Criminal Defense a Crime 
Under 18 U.S.C. Section 1957 

Making Society’s Legal System 
Accessible to Society: The Lawyer’s 
Role and Its Implications 

The Noblesse Oblige Tradition in the 
Practice of Law 

The Unique, Novel, and Unsound 
Adversary Ethic 


BAILMENTS 

Bailor Beware: Limitations and Exclusions 
of Liability in Commercial 
Bailments 


BANKING 
Is the Cross-Guarantee Constitutional? 48:1741 tf 
Lender Liability 42:853TT 


BANKRUPTCY 
Defining “Support” Under Bankruptcy 
Law: Revitalization of the 
“Necessaries” Doctrine 
Good Intentions, Bad Economics: 
Retiree Insurance Benefits in 
Bankruptcy 
Melting the Plastic Theories: Advocating 
the Common Law of Fraud in Credit 
Card Non-dischargeability Actions 
under 11 U.S.C. § 523(a2)(A) 50:1257 
Offensive Uses of the Bankruptcy Stay . 45:71 
Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for 


Privatization of Corrections: Is the State 

Out on a Limb When the Company 

Cn I a cdasivinescetccssaceresesssece 41:317 
Residential Mortgages Under Chapter 13 

of the Bankruptcy Code: The 

Increasing Case Against 

Cramdown After Dewsnup v. Timm 46:1031 
Shift of Fiduciary Duty Upon Corporate 

Insolvency: Proper Scope of 

Directors’ Duty to Creditors 
Substantive Consolidation in Bankruptcy: 


A Theory of the Regulation of Debtor-In- 
Possession Financing 

The Voidability of Actions Taken in 
Violation of the Automatic Stay: 
Application of the Information- 
Forcing Paradigm 


CIVIL PROCEDURE 

The Intended Application of Federal Rule 
of Civil Procedure 11: An End to the 
“Empty Head, Pure Heart” Defense 
and a Reinforcement of Ethical 
Standards 

Interjurisdicitional Certification and 
Choice of Law 

No More Excuses: Refusing to Condone 
Mere Carelessness or Negligence 
under the “Excusable Neglect” 
Standard in Federal Rule of Civil 
Procedure 60(b)(1) 





CIVIL RIGHTS 

Academic Freedom and the University 
Title VII Suit After University of 
Pennsylvania v. EEOC and Brown v. 


Trustees of Boston University ........... 43:1571 4 


The Continuing Violation Theory and 
Systemic Discrimination: In Search 


The Courts’ Response to the Reagan 
Civil Rights Agenda 

The Death of the Employer: Image, 
Text, and Title VII 

Employer Sexual Harassment Liability 
Under Agency Principles: A Second 
Look at Meritor Savings Bank, FSB 


The EEOC Is Meeting the Challenge: 
Response to David Rose................ .. 42:1641 
Evans v. Jeff D.: Putting Private 
Attorneys General On Waiver 41:1273 
The Fair Housing Amendments Act of 
1988: The Second Generation of 
Fair Housing 
Franklin v. Gwinnett County Public 
Schools: The Supreme Court 
Implies a Damages Remedy for 
Title IX Sex Discrimination 45:1367 
Gender Discrimination and the 
Transformation of Workplace 
ERE EES SPS ee . 42:1183 
Innocence and Affirmative Action 
It’s Not Easy Bein’ Green: The 
Psychology of Racism, 
Environmental Discrimination, and 
the Argument for Modernizing 
Equal Protection Analysis 
Medicaid, State Cost-Containment 
Measures, and Section 1983 
Provider Actions Under Wilder v 
Virginia Hospital Association 
Out of Focus: The Misapplication of 
Traditional Equitable Principles in the 
Nontraditional Arena of School 
Desegregation (A Case Study of 
Desegregation in Little Rock, 
Arkansas) 
The Quiet Revolution in Minority 
Voting Rights 
Race and Economic Opportunity 
The Reagan Administration’s Civil Rights 
Policy: The Challenge for the 


Redefining Race in Saint Francis College 
v. Al-Khazraji and Shaare Tefila 
Congregation v. Cobb: Using 
Dictionaries Instead of the 
Thirteenth Amendment 

Reformist Myopia and the Imperative of 
Progress: Lessons for the Post- 


The Rhetoric of Equality 
Tempering Title VII's Straight Arrow 

Approach: Recognizing and 

Protecting Gay Victims of 

Employment Discrimination 46:1533 
Title VII Remedies: Reinstatement and 

the Innocent Incumbent Employee. 42:1441 


Twenty-Five Years Later: Where Do We 
Stand on Equal Employment 
42:1121 
Unequal Racial Access to Kidney 
Transplantation 


COMMERCIAL LAW 

Consideration and the Commercial-Gift 
Dichotomy 

Opportunism and Trust in the Negotiation 
of Commercial Contracts: Toward 
A New Cause of Action 

Priorities in Accounts: The Crazy Quilt of 
Current Law and a Proposal for 


The Priority Battle over Returned and 
Repossessed Goods: Inventory 
Financers Versus Chattel Paper 


Retracing the Antitrust Roots of Section 
1972 of the Bank Holding Company 


The Voidability of Actions Taken in 
Violation of the Automatic Stay: 
Application of the Information- 
Forcing Paradigm 


COMMON LAW 
The Meaning of Probative Value and 
Prejudice in Federal Rule of 
Evidence 403: Can Rule 403 Be 
Used to Resurrect the Common 
Law of Evidence’?.................scc-sssceeees 41:879 


COMPLEXITY THEORY 

The Fitness of Law: Using Complexity 
Theory to Describe the Evolution of 
Law and Society and Its Practical 
Meaning for Democracy 


CONFLICT OF LAWS 

Baseball and Chicken Salad: A Realistic 
Look at Choice of Law 

Interjurisdictional Certification and Choice 


CONSTITUTIONAL 

Abortion as Commierce: The Impact of 
United States v. Lopez on the 
Freedom of Access to Clinic 
Entrances Act of 1994 

The Algebra of Pluralism: Subjective 
Experience as a Constitutional 
Variable 

AIDS, Rape, and the Fourth Amendment: 
Schemes for Mandatory AIDS Testing 
of Sex Offenders 

All the Supreme Court Really Needs to 
Know it Learned from the Warren 


Anticipatory Search Warrants: The 
Supreme Court’s Opportunity to 
Reexamine the Framework of the 
Fourth Amendment 





Barnes v. Glen Theatre, Inc.: Nude 

Dancing and the First Amendment 

Question 45:237tt 
The Black Public Sphere and Mainstream 

Majoritarian Politics................-00++ . §0:339 * 
The Brady Bill: Surviving the Tenth 

Amendment : t 
The Burden of Proving Competence to 

Stand Trial: Due Process at the 

Limits of Adversarial Justice 
Challenging the Death Penalty Under 

State Constitutions 
A Coherent Methodology for First 

Amendment Speech and Religion 

Clause Cases...... 
Concern with Public Concern: Toward 

a Better Definition of the Pickering/ 

Connick Threshold Test................... 
Conservatives, Liberals, Romantics: The 

Persistent Quest for Certainty in 

Constitutional Interpretation......... . §0:613 
The Confrontation Clause Applied to 

Minor Victims of Sexual Abuse 42:15117T 
The Constitutional Exercise of the 

Federal Police Power: A Functional 

Approach to Federalism................... 41:1019 f 
Constitutional Limitations on State Power 

to Hold Parents Criminally Liable for 

the Delinquent Acts of Their 

eee 44:441 ¢ 
Constitutional Wrongs and Common Law 

Principles: The Case for the 

Recognition of State Constitutional 

Tort Actions against State 

I isccdeicicansntarsnrennscdscsensese 50:1525 f 
The Constitutionality of an Off-Duty 

Smoking Ban for Public Employees: 

Should the State Butt Out?............ 43:491 + 
The Constitutionality of Pregnancy 

Clauses in Living Will Statutes 43:1821 ft 
The Constitutionality of Student-Led 

Prayer at Public School Graduation 

i ncciitcctaiecntertadindabentaniss .. 48:257 f 
The Continuing Evolution of Criminal 

Constitutional Law in State Courts 47:7957t 
The Costs of Incoherence: A Comment 

on Plain Meaning, West Virginia 

University Hospitals, Inc. v. Casey, 

and Due Process of Statutory 

Interpretation 45:687 
Democracy, Kulturkampf, and the 

Apartheid of the Closet.................. . §0:419 
Democracy, Majoritarianism, and Racia 

Equality: A Response to Professor 

50:347 

The Democratic Judge.................:0:00+ . §0:277 
Developing a Meaningful Fourth 

Amendment Approach to 

Automobile Investigatory Stops 47:477 
Duke v. Cleland: The Eleventh Circuit 

Neglects the First Amendment 

Rights of Political Parties and Allows 

States to Limit Ballot Access of 

Presidential Primary Candidates... 46:1591 
The Dynamics of Democracy: Travel, 

Premature Predation, and the 

Components of Political Identity 
Economic Due Process Revisited: 


Judicial Power and Reform Politics: 
The Anatomy of Lochner v. New 
York (reviewed by James W. 
OS Es Se eee 44:213 
Evening the Odds In Civil Litigation: A 
Proposed Methodology for Using 
Adverse Inferences When Nonparty 
Witnesses Invoke the Fifth 
Amendment 
Firing the First Lady: The Role and 
Accountability of the Presidential 


The First Amendment and Homosexual 
Expression: The Need for an 
Expanded Interpretation 

First Amendment Standards for 
Government Subsidies of Artistic 
and Cultural Expression: A 
Reply to Justices Scalia and 
Rehnquist 

Florida v. Riley: The Emerging Standard 
for Aerial Surveillance of the 


Forma! Neutrality in the Warren and 
Rehnquist Courts: Illusions of 
Similarity 

Habeas and Hubris 

Indirect Effects of Direct Election: A 
Structural Examination of the 
Seventeenth Amendment 

Innocence and Affirmative Action. ......... 

Is Democracy Like Sex? ....................:00+ 

Judicial Activism and Restraint in the 
Supreme Court’s Environmental! Law 
Decisions 

Lamb’s Chapel v. Center Moriches Union 
Free School District, 113 S. Ct. 2141 
(1993): A Critical Analysis of the 
Supreme Court’s First Amendment 
Jurisprudence in the Context of 
Public Schools 

Leaving Equality Behind: New Directions 
in School Finance Reform 48:101 

Liberal Visions of the Freedom of the Press: 
Images of a Free Press; The Fourth 
Estate and the Constitution: 

Freedom of the Press in America; 
Free Speech in an Open Society 45:1025 

Life-Without-Parole: An Alternative to 
Death or Not Much of a Life at All? 43:529 

Liquor and Lemon: The Establishment 
Clause and State Regulation of 
Alcohol Sales 49:1491 

Loss and Redemption: Voting Rights at 
the Turn of a Century 

Matching Tests for Double Jeopardy 
Violations with Constitutional 
Interests 

Meaningful Access for Indigents on Death 
Row: Giarratano v. Murray and the 
Right to Counsel in Postconviction 
Proceedings 

The National Endowment for the 
Humanities: Control of Funding 
Versus Academic Freedom 





The Neoconservative Case Against Hate- 
Speech Regulation—Lively, D’Souza, 
Gates, Carter, and the Toughlove 
ES I ee . 47:1807 
Neutral Principles: A Retrospective......_ 50:503 
No Call to Glory: Thurgood Marshall’s 
Thesis on the Intent of a Pro-Slavery 
RN sicciceanesnancccnanennsannene ; 42:93 
Old Wine in New Bottles: The 
Constitutional Status of 
Unconstitutional Speech............... . 48:349 
On the Merits: A Response to Professor 
SIN pinesiciencrettinccnittilabidiniensisnieinase . 50:537 
The Parsonage Allowance Exclusion: 
Past, Present, and Future 
Participation by the Public in the Federal 
Judicial Selection Process............... 
The Payne of Allowing Victim Impact 
Statements at Capital Sentencing 


Poetic Law: A Statement on Intent...... 
A Precarious Path: The Bill of Rights 
After 200 Years 
Privacy in the First Amendment: Private 
Facts and the Zone of Deliberation. 44:899 
Product Health Claims and the First 
Amendment: Scientific Expression 
and the Twilight Zone of Commercial 


Property and Liberty Reconsidered: The 
Guardian of Every Other Right: A 
Constitutional History of Property 
PN ihivacensetccoscssianitsneinieteiitonesies . 45:1015 

Public Choice, Public Opinion, and the 
Fuller Court 

Quasi-Constitutional Law: Clear 
Statement Rules as Constitutional 
Lawmaking 

RA.V. v. City of St. Paul: The Continuing 
Confusion of the Fighting Words 
I dsicaiosncanesicasiiceitianetdissinectinaesan . 47:1143 

Reconceptualizing Sovereign Immunity 45:1529 

Redefining Race in Saint-Francis College 
v. Al-Khazraji and Shaare Tefila 
Congregation v. Cobb: Using 
Dictionaries Instead of the 
Thirteenth Amendment 

Regulating Violent Pornography 

Reworking the Warrant Requirement: 
Resuscitating the Fourth 
PIN irr aictietcsatiinevetsokionacs : 

The Ripple Effects of Slaughter-House: A 
Critique of a Negative Rights View 
of the Constitution .....................0 . 43:409 

Romer v. Evans and Democracy’s 
Domain 

The Role of the “Harm/Benefit” and 
“Average Reciprocity of Advantage” 

Rules in a Comprehensive Takings 
BI ic icitiiecanetacecsieteettirsietiapensisiecs . 50:1449 

San Filippo v. Bongiovanni: The Public 
Concern Criteria and the Scope of 
the Modern Petition Right............. . 48:1697 

Standards for Constitutional Review of 
Privacy-Invading Welfare Reforms: 
Distinguishing the Abortion-Funding 
Cases and Redeeming the Undue- 

Burden Test 


State Restrictions on Violent Expression: 
The Impropriety of Extending an 
Obscenity Analysis 

State User Fees and the Dormant 
Commerce Clause 

Still Lost in the Political Thicket (or Why 
I Don’t Understand the Concept of 
Vote Dilution) 

The Supreme Court, Visibility, and the 
“Politics of Presence” 

Taking Liberties With the First 
Amendment: Congress, Section 5, 
and the Religious Freedom 
Restoration Act 

Tapping the State Court Resource 

Tibet to Tienanmen: Chinese Human 
Rights and United States Foreign 


An Uncertain Tradition: Constitutionalism 
and the History of the South 
(reviewed by Numan V. Bartley) 42:1739 

Trends in First Amendment Protection of 
Commercial Speech 

United States v. Virginia’s New Gender 
Equal Protection Analysis with 
Ramifications for Pregnancy, 
Parenting, and Title VII 

Untying a Judicial Knot: Examining the 
Constitutional Infirmities of Extra- 
judicial Service and Executive 
Review in U.S. Extradition 
Procedure 


CONTRACTS 

Contracts as Commodities: The 
Influence of Secondary Purchasers 
on the Form of Contracts 


CORPORATE 
Calling Off the Lynch Mob: The 
Corporate Director’s Fiduciary 
Disclosure Duty 
The Case for Applying the Eighth 
Amendment to Corporations 
Continuation of the Affiliated Group 
Subsequent to a Divisive 
Reorganization: A Patchwork of 
Inconsistent Rules with Uncertain 
Application - 
A Critical Look at Corporate Governance 45:1263 
The Emerging Trend of Corporate 
Liability: Courts’ Uneven Treatment 
of Hospital Standards Leaves 
Hospitals Uncertain and Exposed 47:535 
Franchising and the Collective Rights of 
Franchisees 
Indeterminacy: The Final Ingredient in 
an Interest Group Analysis of 
Corporate Law 
The Lemonade Stand: Feminist and 
Other Reflections on the Limited 
Liability of Corporate Shareholders 45:1387 
Management Buyouts: Creating or 
Appropriating Shareholder Wealth? 41:207 
Policing Corporate Crime: The Dilemma 
of Internal Compliance Programs... 50:1 





Securities Arbitration After McMahon, 
Rodriguez, and the New Rules: Can 
Investors’ Rights Really Be 
SIE cciesisa tk napcéeanndns tanicdccagrentcicess 43:1199 

Shareholder Rights Plans: Shields or 


Stock in a Closely Held Corporation: Is It 
a Security for Uniform Commercial 
Code Purposes?............. 


COURTS 
Interjurisdictional Certification and 
Chotee Of Law .....ccccrccccosesccsesssorssoree «©6414 1] 


CRIMINAL LAW AND PROCEDURE 


Agreements for Cooperation in Criminal 


| ES 
Anticipatory Search Warrants: The 

Supreme Court’s Opportunity to 

Reexamine the Framework of the 

Fourth Amendment ...............:00:000 44:1385 
Bargaining About Future Jeopardy 49:1181 
Barring Foul Blows: An Argument For a 

Per Se Reversible-Error Rule for 

Prosecutors’ Use of Religious 

Arguments in the Sentencing Phase 

of Capital Cases 
The Burden of Proving Competence to 

Stand Trial: Due Process at the 

Limits of Adversarial Justice 
Challenging the Death Penalty Under 

State Constitutions.......................... 42:1299 
Childhood Abuse as a Mitigating Factor 

in Federal Sentencing: The Ninth 

Circuit Versus the United States 

Sentencing Commission 46:1333tT 
Cocaine, Demand, and Addiction: A 

Study of the Possible Convergence 

of Rational Theory and National 

Policy... i name Gaeee * 
The Confrontation C 

Minor Victims of Sexual Abuse......._ 42:1511TT 
Constitutional Limitations on State Power 

to Hold Parents Criminally Liable for 

the Delinquent Acts of Their 

Children............. 44:441 f 
Criminal Discovery, Scientific Evidence, 

and DNA........ 44:791 * 
Cruel and Unusual Punishment in the 

Provision of Prison Medical Care: 

Challenging the Deliberate 

Indifference Standard 45:9217T 
Double-Barreled Prosecution: Linking 

Multiple Section 924(c) Violations 

to a Single Predicate Offense 49:1577 Tf 
Faith in Fantasy: The Supreme Court’s 

Reliance on Commutation to Ensure 

Justice in Death Penalty Cases..... 49:311 * 
Federal Sentencing Guidelines 

for Organizational Defendants 46:197tt 
A Framework for Post-Sentencing Sex 

Offender Legislation: Perspectives 

on Prevention, Registration, and the 

Public’s “Right” to Know 48:219 + 
The Ills of the Federal Sentencing 

Guidelines and the Search for a 

Cure: Using Sentence Entrapment 


to Combat Governmental 


Manipulation of Sentencing .......... . 49:197 t 


Life-Without-Parole: An Alternative to 


Death or Not Much of a Life At All? 43:529 + 


Making Criminal Defense a Crime Under 
18 U.S.C. Section 1957 

Matching Tests for Double Jeopardy 
Violations with Constitutional 


Interests 45:273TT 


Meaningful Access for Indigents on Death 
Row: Giarratano v. Murray and the 
Right to Counsel in Postconviction 


Proceedings 43:569TT 


A Middle Ground Approach to the 
Exclusionary Remedy: Reconciling 
the Redaction Doctrine with United 
States v. Leon 

Nameless Justice: The Case for the 
Routine Use of Anonymous Juries 
in Criminal Trials 

The Nature and Constitutionality of 
Stalking Laws 

The Payne of Allowing Victim Impact 
Statements at Capital Sentencing 


Rape, Race, and Representation: The 
Power of Discourse, Discourses of 
Power, and the Reconstruction of 
Heterosexuallity .............ccscsseeeees . 49:869 
Reform and Regret: The Story of Federal 
Judicial Involvement in the Alabama 
Prison System (reviewed by Barry 
Friedman) 
Rethinking Independence: The Lack of an 
Effective Remedy for improper For- 
Cause Removals 
Reworking the Warrant Requirement: 
Resuscitating the Fourth 
Amendment 
Right and Remedy: Reform and Regret: 
The Story of Federal Judicial Involve- 
ment in the Alabama Prison System 
(reviewed by Barry Friedman) 
Second Thoughts on Second 
Punishments: Redefining the 
Multiple Punishments Prohibition. 50:167 
Sentence Credit for Pre-Trial Defendants 
Released to Residential Detention 
a ssicctichatnincdaneiatihinietmiidipesensios 
Serious and Habitual Juvenile Offender 
Statutes: Reconciling Punishment 
and Rehabilitation Within the 
Juvenile Justice System 
Sex in the Sunlight: The Effectiveness, 
Efficiency, Constitutionality, and 
Advisability of Publishing Names 
and Pictures of Prostitutes’ Patrons 49:1525 
Structuring the Ethics of Prosecutorial 
Trial Practice: Can Prosecutors 
i rtiisianticusinictetniphacittadeiee 44:45 
Toward a Fair and Practical Definition of 
“Willfully” in the Medicare/Medicaid 
Anti-Kickback Statute 50:1029 





CRITICAL LEGAL INTERPRETATION 
Afterword: Voices and Violence—A 
43:1807 

Holmes As Correspondent. 
Law As Text: A Response to Professor 

Michael Ryan 
Our Better Natures: A Revisionist View 

of Joseph Sax’s Public Trust Theory 

of Environmental Protection, and 

Some Dark Thoughts on the 

Possibility of Law Reform 
Private Lives, Public Selves 43:1763 
Rhetoric of Silence: Some Reflections 

on Law, Literature, and Social 

, RE ee . 43:1701 * 
The Role of Law in Progressive Politics. 43:1797 
Social Violence and Political 

Representation . 43:1771 
Words and the Door to the Land of 

Change: Law, Language, and 

Family Violence 43:1665 


DISCRIMINATION 

Brewer’s Plea: Critical Thoughts on 
Common Cause 

Current Issues in Sexual Harassment 


Toward the Optimal Level of Loss.. 47:427 * 
In Search of a Bright Line: Determining 

When an Employer’s Financial 

Hardship Becomes “Undue” Under 

the Americans with Disabilities Act 48:391 
Who’s Black, Who’s White, and Who 


Cares: Reconceptualizing the 
United States’s Definition of Race 
and Racial Classifications 


EASEMENTS AND LICENSES 
The Law of Easements and Licenses in 
Land (reviewed by R.H. Helmholz). 41:1357 


ECONOMICS 
Motivation and Tort Law: Acting for 
Economic Gain as a Suspect Motive 41:63 


EDUCATION LAW 
Closing the Book on the School Trust 

II iisdseicadsetshciiceristetiaitaaicluantstignsocetes .. 45:1581 
Franklin v. Gwinnett County Public 

Schools: The Supreme Court 

Implies a Damages Remedy for 

Title IX Sex Discrimination 45:1367tT 
The Lingering Legacy of In Loco 

Parentis: An Historical Survey 

and Proposal For Reform............... .. 44:1135 ft 
Out of Focus: The Misapplication of 

Traditional Equitable Principles in 

the Nontraditicnal Arena of School 

Desegregation (A Case Study of 

Desegregation in Little Rock, 

Arkansas) 44:1313 + 
State Constitutional Analyses of Public 

School Finance Reform Cases: 

Myth or Methodology? .................... 45:129 f 


EMPLOYMENT AND LABOR LAW 

Addiction As Disability: The Protection 
of Alcoholics and Drug Addicts 
Under the Americans with 
Disabilities Act of 1990 

The Continuing Violation Theory and 
Systemic Discrimination: In Search 


The Death of the Employer: Image, Text, 

and Title VII 
The Defeat of the Civil Rights Act of 

1990: Wading Through the Rhetoric 

in Search of Compromise 
The EEOC Is Meeting the Challenge: 

Response to David Rose 
Employer Sexual Harassment Liability 

Under Agency Principles: A Second 

Look at Meritor Savings Bank, FSB 

v. Vinson 44:1227 * 
Exploring a Second Level of Parity: 

Suggestions for Developing an 

Analytical Framework for Forum 

Selection in Employment 

Discrimination Litigation 
Reflections on the House of Labor 41:1013 * 
Rethinking Financial Information 

Disclosure Under the National 

Labor Relations Act 
Retroactive Application of the Civil Rights 

45:319 f 

Reversing the Presumption of 

Employment at Will 44:689TT 
Special Project: Labor-Management 

Cooperation 41:537tt 
A Straight Jacket for Employment At-Will: 

Recognizing Breach of Implied 

Contract Actions for Wrongful 

Demotion 50:1577 f 
Title VII Remedies: Reinstatement and 

the Innocent Incumbent Employee. 42:1441 + 
Twenty-Five Years Later: Where Do We 

Stand on Equal Employment 

Opportunity Law Enforcement 42:1211 * 


ENVIRONMENTAL 
Asbestos in Schools: The Asbestos 

Hazard Emergency Response Act 

and School Asbestos Litigation 42:1685 + 
Bad Actor Statutes: An Environmental 

TI I iiiscicssiicitirstneetienliesnsictn 48:771 ft 
Daigle v. Shell Oil Company and the 

Bumpy Road to the Recoverability of 

Medical Monitoring Expenses Under 


Environmental Reform in an Era of 
Political Discontent 49:677TT 
“Not in My State’s Indian Reservation”—A 
Legislative Fix to an Environmental 
Law Loophole 47:1863 t 
Judicial Activism and Restraint in the 
Supreme Court’s Environmental Law 
Decisions 
Misery Loves Company: Spreading the 
Costs of CERCLA Cleanup 
Natural Resource Damage Valuation .... 42:269 * 





Our Better Natures: A Revisionist View 
of Joseph Sax’s Public Trust Theory 
of Environmental Protection, and 
Some Dark Thoughts on the 
Possibility of Law Reform 44:1207 
The Protection of Groundwater and Public 
Drinking Supplies: Recent Trends In 
Litigation and Legislation 
The “Sudden and Accidental” Exception 
to the Pollution Exclusion Clause in 
Comprehensive General Liability 
Insurance Policies: The Gordian 
Knot of Environmental Liability 45:161 
ETHICS 


Attorney Advertising and Competition at 


The Intended Application of Federal Rule 

of Civil Procedure 11: An End to the 
“Empty Head, Pure Heart” Defense 

and a Reinforcement of Ethical 
Standards 

The Law: From a Profession to a 
Business a ae 

The Unique, Novel, and Unsound 
Adversary Ethic ....................... 


EVIDENCE 

Daubert v. Merrell Dow Pharmaceuticals 
Pushing the Limits of Scientific 
Reliability—The Questionable 
Wisdom of Abandoning the Peer 
Review Standard for Admitting 
Expert Testimony...............00++ 

Expert Testimony on Proximate Cause 

The Meaning of Probative Value and 
Prejudice in Federal Rule of 
Evidence 403: Can Rule 403 Be 
Used to Resurrect the Common 
Law of Evidence’?.....................0++ ; 

Rethinking the Judicial Reception of 
Legislative Facts ................cccsseess 

White v. Illinois: The Confrontation 
Clause and the Supreme Court’s 
Preference for Out-of-Court 
Statements ................ 


47:1175tt 
41:261 * 


41:879 * 


41:111 * 


46:235tT 


EXCLUSIONARY RULES 

A Middle Ground Approach to the 
Exclusionary Remedy: Reconciling 
the Redaction Doctrine with United 
States v. Leon 41:811 f 

EXPERT TESTIMONY 

Expert Testimony on Proximate Cause. 41:261 + 

FAMILY LAW 

Civil Images of Battered Women: The 
Impact of Domestic Violence on 
Child Custody Decisions 

Economics, Feminism, and the 
Reinvention of Alimony: A Reply to 


44:1041 * 


Family Law in the 1990s—New Problems, 
Strong Solutions 
Mandatory Planning for Divorce 


46:677tT 
45:397 * 


36 


FARM POLICY 
The American Ideology 
Of Agriculture’s First Disobedience and Its 


FEDERAL COURTS 

Habeas and Hubris 

How Outcome Voting Promotes Principled 
Issue Identification: A Reply to 
Professor John Rogers and Others. 49:1045 

“Issue Voting” by Multimember Appellate 
Courts: A Response to Some 
Radical Proposals 

Issues and Outcomes, Guidance, and 
Indeterminacy: A Reply to Professor 
John Rogers and Others 

Late Night Confessions in the Hart and 
Wechsler Hotel 

Limitations Periods for Federal Causes 
of Action After the Judicial 
Improvements Act of 1990 

Reflections on the Hart and Wechsler 
Paradigm 

Regulatory Takings and Ripeness in the 
Federal Courts 

Rereading “The Federal Courts:” Revising 
the Domain of Federal Courts 
Jurisprudence at the End of the 
Twentieth Century 

Symposium: Federalism’s Future ......... 47:1205 

Tapping the State Court Resource 


FEDERAL JURISDICTION AND 

PROCEDURE 

Removal, Remand, and Review in 
Pendent Claim and Pendent Party 


FEDERALISM 

The Constitutional Exercise of the 
Federal Police Power: A Functional 
Approach to Federalism 


FIRST AMENDMENT 

Barnes v. Glen Theatre, Inc.: Nude 
Dancing and the First Amendment 
Question 

First Amendment Standards for 
Government Subsidies of Artistic and 
Cultural Expression: A Reply to 
Justices Scalia and Rehnquist 

Liberal Visions of Freedom of the Press: 
Images of a Free Press; The Fourth 
Estate and the Constitution: 
Freedom of the Press in America; 
Free Speech in an Open Society 45:1025 * 

Privacy in the First Amendment: Private 
Facts and the Zone of Deliberation. 

Trends in First Amendment Protections of 
Commercial Speech 


45:237Tt 


44:899 + 
41:173tT 


GOVERNMENT AND LEGISLATION 
Addiction as Disability: The Protection of 
Alcoholics Under the Americans with 


Disabilities Act of 1990 44:713tT 





Closing the Book on the School Trust 

i tiiea lo skacsctcscbseabicliptasatiit asteawsene . 45:1581 
Cocaine, Demand, and Addiction: A 

Study of the Possible Convergence 

of Rational Theory and National 

42:725 

Competition Among Municipalities as a 

Constraint on Land Use Exactions. 45:831 
The Computer Fraud and Abuse Act of 

1986: A Measured Response to a 

Growing Problem 43:453 
Controlling Campaign Spending and the 

“New Corruption”: Waiting for the 

Court. . 44:767 
The Defeat of the Civil Rights Act of 

1990: Wading Through the Rhetoric 

in Search of Compromise 44:595tt 
Drug Couriers and the Fourth 

Amendment: Vanishing Privacy 

Rights for Commercial Passengers. 43:1311tt 
Drug Diplomacy and the Supply-Side 

Strategy: A Survey of United States 

Practice 43:1259Tt 
Drug Proceeds Forfeiture and the Right 

to Counsel of Choice..................... .- 43:1377TT 
Government Drug Testing: A Question 

of Reasonableness 43:1343Tt 
Limitations Periods for Federal Causes 

of Action After the Judicial 

Improvements Act of 1990 44:1353 f 
Municipal Liability Under Section 1983: 

The Rationale Underlying the Final 

Authority Doctrine ‘ 
Prescription Drug Approval and Terminal 

Diseases: Desperate Times Require 

Desperate Measures ..................... . 44:925 
The Proper Scope of Nonlawyer 

Representation in State 

Administrative Proceedings: A 

State Specific Balancing Approach. 43:245 
Reconceptualizing Sovereign Immunity 45:1529 
The Status of the Law of Nations in Early 


Tibet to Tienanmen: Chinese Human 


Unfunded Mandates, Hidden Taxation, 
and the Tenth Amendment: On 
Public Choice, Public Interest, and 
Public Services 46:1355 


HEALTH CARE 
The Critical Condition of the Emergency 

Medical Treatment and Active Labor 

Act: A Proposed Amendment to the 

Act After In the Matter of Baby K... 48:1491 
Cruel and Unusual! Punishment in the 

Provision of Prison Medical Care: 

Challenge the Deliberate Indifference 

45:9217t 

Current Issues in Mental Health Care.. 677tt 
Liability for Improper Maintenance of Life 

Support: Balancing Patient and 

Physician Autonomy 46:1255 t 


The Disfranchisement of Fertile Women 

in Clinical Trials: The Legal 

Ramifications of and Solutions for 

Rectifying the Knowledge Gap 45:487tt 
Medicaid, State Cost-Containment 

Measures, and Section 2983 

Provider Actions Under Wilder v. 

Virginia Hospital Association 45:877 Tf 
The Oregon Basic Health Services Act: 

A Model for State Reform? .............. 45:9777T 
The Pariah Patient: The Lack of Funding 

for Mental Health Care 45:951TT 
The Protection of Privacy in Health Care 


Returning to the True Goal of the 

Individuals with Disabilities 

Education Act: Self-Sufficiency 50:715t* 
Smoke and Mirrors: Florida’s Tobacco- 

Related Medicaid Costs May Turn 

Out to Be A Mirage 50:1061 ft 


HISTORY 
Form and Substance in Anglo-American 
Law (reviewed by David F. Partlett) 43:1401 
Legal Papers of Andrew Jackson 
(reviewed by Walter F. Pratt, Jr.)... 41:667 
No Call to Glory: Thurgood Marshall’s 
Thesis on the Intent of A Pro-Slavery 
Constitution 
Original Intent, the View of the Framers, 
and the Role of Ratifiers 
Participation by the Public in the Federal 
Judicial Selection Process 43:1 
The Status of the Law of Nations in Early 
American Law 42:819 
An Uncertain Tradition: Constitutionalism 
and the History of the South 
(reviewed by Numan V. Bartley) 42:1739 


IMMIGRATION 
Standards of Proof in Section 274B of 
the Immigration Reform and Control 
Act of 1986 41:1323 


INSURANCE 
Defining the Contours of ERISA 
Preemption of State Insurance 
Regulation: Making Employee 
Benefit Plan Regulation an 
Exclusively Federal Concern 
The Myth of the Liability Insurance Claims 
Explosion: An Empirical Rebuttal.. 41:909 


INTELLECTUAL PROPERTY 

Computer Programs as Applied 
Scientific Know-How: Implications 
of Copyright Protection for 
Commercialized University Research 42:639 

The Distribution Right in the United 
States of America: Review and 
Reflections 

The End of Copyright 

Intellectual Property Rights in Data?.... 

Reexamining Copyright’s Incentives- 
Access Paradigm 





Reexamining Trademark Dilution........... 44:531 * 
Reverse Engineering of Software for 

Interoperability and Analysis 47:145 f 
Speaking Frankly About Copyright 

Infringement on Computer Bulletin 

Boards: Lessons to be Learned 

from Frank Music, Netcom, and the 

White Paper............... 49:439 7 


INTERNATIONAL LAW 
Drug Diplomacy and the Supply-Side 

Strategy: A Survey of United States 

Practice 43:1259TT 
The Executive Branch and International 

Law... . . 41:1205 * 
The Role of International Law Asa 

Canon of Domestic Statutory 

Construction iiieskadsoieebelnaipebmassiacs, GRE 


JUDICIAL REVIEW 

Chevron and Its Aftermath: Judicial 
Review of Agency Interpretations of 
Statutory Provisions.. 


JURISDICTION 
Interjurisdictional Certification and 
Choice of Law 


JURISPRUDENCE 

The Canons of Statutory Construction 
and Judicial Constraints: A 
Response to Macey and Miller.......... 45:673 

The Canons of Statutory Construction 
and Judicial Preferences................... 45:647 

Coalition Formation and the Presumption 
of Reviewability: A Response to 
Rodriguez . 

The Costs of Incoherence: A Comment 
on Plain Meaning, West Virginia 
University Hospital, Inc. v. Casey, 
and Due Process of Statutory 
Interpretation ; 

Foundations of the Duty to Rescue........ 

Hearsay and Informal Reasoning...... 

The Inevitability of Practical Reason: 
Statutes, Formalism, and the Rule 
of Law 

Judgment 

The Jurisprudence of Genetics ............. : 

The Marginalist Revolution in Legal 
Thought.. = 

Modern Statutes, Loose Canons, and the 
Limits of Practical Reason: A 
Response to Farber and Ross 

The New Legal Hermeneutics 

Not So Cold an Eye: Richard Posner’s 
Pragmatism: The Problems of 
Jurisprudence (reviewed by Jason 
I i ciccssicccninenetinincmneson ; 

On Telling Stories in School: A Reply to 
Farber and Sherry 

The Practice and Problems of Plain 
Meaning: A Response 

The Presumption of Reviewability: A 
Study in Canonical Construction 
and Its Consequences 

Proportional Liability: Statistical Evidence 


and the Probability Paradox 46:1201 * 
Prospective Overruling and the Judicial 

Role After James B. Beam Distilling 

Co. v. Georgia 45:1345tt 
Quasi-Constitutional Law: Clear 

Statement Rules as Constitutional 


Statistical Adjudication: Rights, Justice, 
and Utility in a World of Process 


Theories of Poetry, Theories of Law 

Where Have You Gone, Karl Llewellyn? 
Should Congress Turn Its Lonely 
INI iactibicaceacreranicsnnaneeitinns 


LAND USE 
Icons and Aliens (reviewed by Richard S. 
Babcock) 42:1535 


LANDLORD TENANT 

The Unwarranted Implication of a 
Warranty of Fitness in Commercial 
Leases—An Alternative 
Approach 


LAW AND ECONOMICS 

Economics, Feminism, and the 
Reinvention of Alimony: A Reply to 
Ira Ellman 

Fee Shifting and Incentives to Comply 
with the Law 

Not So Cold an Eye: Richard Posner’s 
Pragmatism: The Problems of 
Jurisprudence (reviewed by Jason 
Scott Johnston) 

Opportunism and Trust in the Negotiation 
of Commercial Contracts: Toward A 
New Cause of Action...................... . 44:221 

The Shadow of the Future: Discount 
Rates, Later Generations, and the 
Environment 

The Taxation of Nonshareholder 

Contributions to Capital: An Economic 
Analysis ; 


LAW AND LANGUAGE 


Afterword: Voices and Violence— A 


Holmes As Correspondent 
Law as Text: A Response to Professor 
Michael Ryan 
Private Lives, Public Selves 
Rhetoric of Silence: Some Reflections 
on Law, Literature, and Social 
Violence 43:1701 
The Role of Law in Progressive Politics. 43:1797 
Social Violence and Political 
Representation 
Words and the Door to the Land of 
Change: Law, Language, and 
Family Violence 


LAW AND LITERATURE 
People’s Court 





LEGAL EDUCATION 
Law School Examinations 
Proofitatus Est Puddinatis ................... 


From Premodern to Modern American 
Jurisprudence: The Onset of 
Positivism 


LEGAL PROFESSION 


Attorney Advertising and Competition at 


The Challenge of Change: The Practice 
of Law in the Year 2000............... ; 


The Noblesse Oblige Tradition in the 
Practice of Law 

The Unique, Novel, and Unsound 
Adversary Ethic 


LEGISLATION 
Unfunded Mandates and Fiscal 
Federalism: A Critique.................... 50:1137 
IOLTAs Unmasked: Legal Aid Programs’ 
Funding Results in Taking of 
Clients’ Property ...............0..0+000--2-. 50:1297 


LIMITATION OF ACTIONS 
The Continuing Violation Theory and 
Systemic Discrimination: In Search 


41:1171 


LITIGATION 
The Confrontation Clause Applied to 

Minor Victims of Sexual Abuse........ 42:15117++ 
Evening the Odds in Civil Litigation: A 

A Proposed Methodology for Using 

Adverse Inferences When Nonparty 

Witnesses Invoke the Fifth 

Amendment 42:507 t 
From Medieval Group Litigation to the 

Modern Class Action (reviewed 

by John E. Kennedy) 41:1901 * 
The 1988 Amendment to 26 U.S.C. 

Section 7430: Expanding Taxpayers’ 

Rights to Recover Costs in Tax 

Controversies 42:1711TT 
Right and Remedy: Reform and Regret 

The Story of Federal Judicial 

Involvement in the Alabama 

Prison System (reviewed by 

Barry Friedman) 43:593 * 


MEDICAL JURISPRUDENCE 
A Fault-Based Administrative Alternative 

for Resolving Medical Malpractice 

Claims 42:1365 * 
Walking in Their Shoes: Paying Respect 

to Incompetent Patients 42:1617 * 


NATIVE AMERICAN LAW 
Two Sides of The Same Coin: The 
Potential Normative Power of 
American Cities and Indian Tribes. 44:1271 


ORGANIZED CRIME 
An Analysis of the Myths That Bolster 
Efforts to Rewrite RICO and the 
Various Proposals for Reform: 
“Mother of God—lIs This the End of 
VSR ee ET ON 43:851 * 
Civil RICO Reform: The Gatekeeper 
Concept 
A Conceptual, Practical, and Political 
Guide to RICO Reform 
Current RICO Policies of the Department 
Tn RE ee . 43:651 
The Defense Case for RICO Reform 43:691 
Introductory Remarks and a Comment on 
Civil RICO’s Remedial Provisions... 43:623 
Judicial “Pruning” of “Garden Variety 
Fraud” Civil RICO Cases Does 
Not Work: It’s Time for 
Congress to Act 
RICO Reform: How Much Is Needed?... 43:639 
RICO Threatens Civil Liberties 


PRESIDENCY 
The Executive Branch and International 
TANUN windeséasctucentnsnisosustedvinaiidlntadsnshisdts . 41:1205 


PRISONS AND PRISONERS 
Privatization of Corrections: Is the State 
Out on a Limb When the Company 


PRODUCTS LIABILITY AND PRODUCT 
STANDARDS 
The Role of Federal Safety Regulations 

in Products Liability Actions 41:1121 


PROFESSIONAL RESPONSIBILITY 
Attorney Advertising and Competition at 


Evans v. Jeff D.: Putting Private 
Attorneys General on Waiver 
The Law: From a Profession to a 
Business 
Lawyers as Officers of the Court 
The Proper Scope of Nonlawyer 
Representation in State 
Administrative Proceedings: A State 
Specific Balancing Approach 43:245 
Rule 11 and Factually Frivolous Claims— 
The Goal of Cost Minimization and 
the Client’s Duty to Investigate 44:1165 
Structuring the Ethics of Prosecutorial 
Trial Practice: Can Prosecutors Do 
IE etcieiandadonstneinstiiiasiiascainia 44:45 
There Goes the Monopoly: The California 
Proposal to Allow Nonlawyers to 
Practice Law 





Where Were the Lawyers? A Behavioral 
Inquiry Into Lawyers’ Responsibility 
for Clients’ Fraud 


PROPERTY 
Autocephalous Greek-Orthodox Church 

of Cyprus v. Goldberg & Feldman 

Fine Arts, Inc.: Entrenchment of the 

Due Diligence Requirement in 

Replevin Actions for Stolen Art 43:1839TT 
Bailor Beware: Limitations and 

Exclusions of Liability in Commercial 

SI ccacccicelicetcisonenainscnietaentoninee 41:129 
“Property” in the Fifth Amendment: A 

Quest for Common Ground in the 

Maze of Regulatory Takings............ 46:1283 
The Unwarranted Implication of a 

Warranty of Fitness in Commercial 

Leases—An Alternative Approach.. 41:1057 


PUBLIC CHOICE 

Public Choice and the Future of 
Public-Choice-Influenced Legal 
Scholarship 


SECURED TRANSACTIONS 

The Priority Battle Over Returned and 
Repossessed Goods: Inventory 
Financiers Versus Chattel Paper 
Financiers.. 

Priorities in Accounts: The Crazy Quilt 
of Current Law and a Proposal for 


SECURITIES 
The Exchange-Trading Requirement of 

the Commodity Exchange Act 41:473 
From Legitimacy to Logic: 

Reconstructing Proxy Regulation ... 46:1129 
Inefficiency in the Market for Initial Public 


Judicial Review of Defensive Tactics in 

Proxy Contests: When Is Using a 

Rights Plan Right? ................0000000 46:503 
Statutory Findings and Insider Trading 50:1091 


SEPARATION OF POWERS 
The Executive Branch and International 
le .. 41:1205 


SEXUAL HARASSMENT 
A Paradigm for Sexual Harassment: 
Toward the Optimal Level of Loss.. 47:427 


SHAREHOLDERS 
Management Buyouts: Creating or 
Appropriating Shareholder Wealth? 41:207 


STATES’ RIGHTS 

The Constitutional Exercise of the 
Federal Police Power: A Functional 
Approach to Federalism 


TAX 
Department of Revenue of Montana v. 
Kurth Ranch: The Demise of Civil 
Tax Fraud Consequences?............... 48:1421 
Exclusion of Personal Injury Damages: 
Have the Courts Gone Too Far?......  44:369 
Further Thoughts on Realizing Gains and 
Losses at Death 
The Hidden Costs of the Progressivity 
EES ee 50:919 
The Innocent Spouse Problem: Joint and 
Several Liability for Income Taxes 
Should Be Repealed 
The 1988 Amendment to 26 U.S.C. 
Section 7430: Expanding 
Taxpayers’ Rights to Recover Costs 
in Tax Controversies............. somes GESTALT 
The Parsonage Allowance Exclusion: 
Past, Present, and Future 44:149 f 
Refining the Itemized Deduction for Home 
Property Tax Payments 2 
The Separate Tax Status of Loan-Out 
I insciccntenisinenstatatsecsesence 
The Taxation of Nonshareholder 
Contributions to Capital: An 
Economic Analysis 
Tax Exemption and the Health Care 
Industry: Are the Challenges to Tax- 
Exempt Status Justified? ................. 49:161 
Taxing Gains at Death 
Taxing Gains at Death: A Further 
Comment 
Third Party Assignment, Statutes of 
Limitation, and the Tax Refund 
Offset Program: Breathe a Little 
Easier Student Deadbeats, the Fifth 
Circuit Is on Your Side 
Tort Reform and the Tax Code: An 
Opportunity to Narrow the Personal 
Injury Exemptions.................... 48:1459 


TORTS 
Ashley v. Abbott Laboratories: 

Reconfiguring the Personal 

Jurisdiction Analysis in Mass Tort 

Litigation 47:189TT 
Common Sense and Other Legal 

PII scicasstlnasetespanbepibcaananarneion . 48:699 * 
Damages for Emotional Distress in 

Fraud Litigation: Dignitary Torts in a 

Commercial Society ...........c:s00 42:1 
Efficiency, Fairness, and Common Sense: 

The Case for One Action as to 

Percentage of Fault in Comparative 

Negligence Jurisdictions That Have 

Abolished or Modified Joint and 

Several Liability 
Environmental Torts 
A Fault-Based Administrative Alternative 

for Resolving Medical Malpractice 

42:1365 

Form and Substance in Anglo-American 

Law (reviewed by David F. Partlett) 43:1401 
Hypnotic Memories and Civil Sexual 

Abuse Trials 45:1185 





In Search of the Law of Products Liability: 

The ALI Restatement Project 48:631 
Legal Malpractice: The Profession’s Dirty 

Little Secret 
Market Share Liability: A Current 

Assessment of a Decade-Old 

BN Sorcistckcesesetiiasbebancsrasticsnmvinen ; 44:395 
Motivation and Tort Law: Acting for 

Economic Gain as a Suspect Motive 41:63 
Municipal Liability Under Section 1983: 

The Rationale Underlying the Final 

Authority Doctrine 44:341 
Opportunism and Trust in the Negotiation 

of Commercial Contracts: Toward 

a New Cause of Action 
Product Health Claims and the First 

Amendment: Scientific Expression 

and the Twilight Zone of Commercial 

43:1433 


A Purposeful Approach to Products 
Liability Warnings and Non-English- 
Speaking Consumers. ............. sixteaes, OER 
Reconceptualizing Sovereign Immunity 45:1529 
Reconceptualizing Strict Liability in Tort: 


. §0:555 

Restatement Redux 48:1663 
Resvating Strict Liability and Nuisance 48:595 
Reverse Informed Consent: The 

Unreasonably Dangerous Patient... 46:1417 
The Schizophrenia of Risk-Benefit 

Analvsis in Design Defect Litigation 48:609 
Strict Liability for Defective Ideas in 

I acti ccntncieinicariactnnndeness ; 42:557 
To Quote or Not to Quote: The Status of 

Misquoted Material in Defamation 


43:1637TT 


United State v. Johnson: Expansion of 
the Feres Doctrine to Include 
Servicemembers’ FTCA Suits 
Against Civilian Government 
I actinicessaiiniainntnsacossnss : 42:233 
Unpacking Limited Liability: Direct and 
Vicarious Liability of Corporate 
Participants for Torts of the 
I racssisccscnnscscasseieccsenses ; 
Using Comparative Fault to Replac 
the All-or-Nothing Lottery Imposed 
in Intentional Tort Suits in Which 
Both Plaintiff and Defendant Are at 
Re Sete ahaccincnratipaciasiniinsnnhainisis : 46:121 


TRIAL PRACTICE AND PROCEDURE 
Administrative Subpoenas and the Grand 
Jury: Converging Streams of 
Criminal and Civil Compulsory 
ee . 47:573 
Agreements for Cooperation in Criminal 
45:1 
Breaking the Silence: Should Jurors Be 
Allowed to Question Witnesses 
ERE eee ne 
The Burden of Proving Competence to 
Stand Trial: Due Process at the 
Limits of Adversarial Justice .......... 
Criminal Discovery, Scientific Evidence, 
ae ciel ceaeiahion ' 
Exploring a Second Level of Parity: 


Suggestions for Developing an 

Analytical Framework for Forum 

Selection in Employment 

Discrimination Litigation , 44:641TT 
Habeas and Hubris , 45:797 * 
No Hablo Inglés: Court Interpretation as 

a Major Obstacle to Fairness for 

Non-English Speaking Defendants. 46:175 
Hypnotic Memories and Civil Sexual 

Abuse Trials 45:1185 
The Payne of Allowing Victim Impact 

Statements at Capital Sentencing 

I oeiticccienichicsnnchimiassthecattaiccen 45:1621 
Rule 11 and Factually Frivolous Claims— 

The Goal of Cost Minimization and 

the Client’s Duty to Investigate 
Structuring Ethics of Prosecutorial Trial 

Practice: Can Prosecutors Do 

OIE eid stiniecianehiihsacatgenidiaianioistinanse 44:45 
Truth, Justice, and the American Way: 

The Case Against the Client Perjury 

IEE cteccoins conceorsastsbstclanactediobttaniabeenesa . 47:339 


VOTING RIGHTS 

The History of the Women’s Suffrage 
Movement 

Race and Place: Geographic and 
Transcendent Community in the 
Post-Shaw Era 


WITNESSES 
Growing Disenchantment with Hypnotic 
Means of Refreshing Witness 
44:379TT 














